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H.R. , THE ENERGY TAX PREVENTION
ACT OF 2011

THURSDAY, FEBRUARY 9, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY AND POWER,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 9:38 a.m., in room
2123 of the Rayburn House Office Building, Hon. Ed Whitfield
(chairman of the subcommittee) presiding.

Members present: Representatives Whitfield, Sullivan, Shimkus,
Walden, Terry, Burgess, Scalise, McMorris Rodgers, Olson, McKin-
ley, Gardner, Pompeo, Griffith, Barton, Upton (ex officio), Rush,
Inslee, Matheson, Dingell, Markey, Engel, Green, Capps, Doyle,
and Waxman (ex officio).

Staff present: Mary Neumayr, senior energy counsel; Peter Spen-
cer, professional staff member; Maryam Brown, chief counsel, En-
ergy and Power; Elizabeth Lowell, legislative clerk;, Ben
Lieberman, counsel; Cory Hicks, policy coordinator, Energy and
Power; Phil Barnett, democratic staff director; Greg Dotson, demo-
cratic chief counsel, Energy and Power; Alexandra Teitz, senior
democratic counsel; and Caitlin Haberman, democratic policy ana-
lyst.

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT-
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN-
TUCKY

Mr. WHITFIELD. I would like to call this hearing to order this
morning. The topic of our hearing, it is a legislative hearing on the
Energy Tax Prevention Act of 2011. I certainly want to welcome
the members of the subcommittee. I look forward to working with
all of you as we seek to craft an energy and environmental strategy
and policy that will be in the best interest of the American people,
and I believe that can best be accomplished by Congress and the
EPA working together. Congress intends to reassert itself in the
statutory and regulatory process at EPA.

I am pleased to be serving again with my friend and colleague,
the ranking member, Mr. Rush. We served on the CTCP Sub-
committee in the last Congress, and I look forward to working with
him as well as all members of the subcommittee.

I also want to thank our witnesses today and thank them for
being here to help us look at this very important issue. We are
going to have four panels of witnesses today, and all of them are
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going to provide us with information that is going to be helpful as
we move forward.

Today’s hearing is going to focus on greenhouse gas rulemaking
within the Environmental Protection Agency that many of us be-
lieve attempts to address an issue properly within the purview of
the Congress, and then we are also going to be talking about legis-
lation that has been introduced that would restore the proper bal-
ance to decision-making affecting greenhouse gases.

The Obama Administration has been the most aggressive in re-
cent memory. As a matter of fact, six rules were issued on Christ-
mas Eve and there is a pipeline full of regulations waiting to be
issued, and States frequently are not being given adequate time to
reexamine and rewrite State implementation plans to respond to
this aggressive pace. I, like others, have been besieged with calls
from entities all over the country complaining about EPA’s attempt
to regulate greenhouse gases. Congress has made its will crystal
clear on this issue. Our esteemed colleague, Chairman Emeritus
John Dingell on the Democratic side, who led the negotiations on
the 1990 Clean Air Act Amendments, wrote, “I would have dif-
ficulty concluding the House-Senate conferees who rejected the
Senate greenhouse gas regulatory provisions contemplated regu-
lating greenhouse gas emissions or addressing global warming
under the Clean Air Act.” As recently as 2008, Mr. Dingell warned
that regulating greenhouse gases under the Clean Air Act rather
than new legislation would lead to, as he said, glorious mess. And
then on July 25, 1997, Senate Resolution 98 expressing the sense
of the Senate that the United States not be a signatory to the
Kyoto Protocol that would have required the United States to re-
duce greenhouse gas emissions was approved by the Senate by a
vote of 95 to nothing. And when the 111th Congress revisited this
issue last year, it responded with a resounding no to regulating
greenhouse gases by not passing the so-called cap-and-trade bill.

Although Congress has made its position abundantly clear not to
regulate greenhouse gases, we now have a bureaucracy, unelected
staff at EPA and the courts pushing the United States down a path
that in my opinion will cost jobs and make us less competitive in
the global marketplace. Furthermore, what is worse about this is
that technology is not available to capture greenhouse gases, and
we do not have any idea what the cost versus the benefits will be.
And if the tailoring rule is determined to be a violation of the
Clean Air Act, which is certainly possible, EPA applying the stat-
utes permitting these thresholds has estimated that over 6 million
sources in our country would need to obtain Title V operating per-
mits and also it would lead to 82,000 permitting actions annually
under the preventing significant deterioration formula, and it has
also been estimated at EPA that doing that would estimate a cost
of $22.5 billion it would cost permitting authorities in the United
States.

So good energy policy is about expanding choices. All of us know
that our energy demands are going to basically double by the year
2035 and we are going to need energy from all sources to meet the
demands of this country. We are going to renewables, we are going
to need natural gas, coal, nuclear, everything, and I do get the
sense that sometimes those people who are pushing this country
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down a quick pathway to green energy are more interested in put-
ting fossil fuels out of business than they are working to solve this
problem. We recognize that we have to have energy from all
sources.

So I am delighted that you are here today. We look forward to
the testimony of all of you.

[The prepared statement of Mr. Whitfield follows:]

PREPARED STATEMENT OF HON. ED WHITFIELD

Good morning, and welcome to Members of the Subcommittee. I look forward to
working with all of you as we seek to craft energy and environmental policies that
will be in the best interests of the American people. That can best be accomplished
by Congress and EPA working together. Congress intends to reassert itself in the
statutory and regulatory process at EPA and specifically the Clean Air Act.

I am pleased to be serving again with my friend and colleague, the Ranking Mem-
ber, Mr. Rush. We served on the CTCP subcommittee in the last Congress and I
look forward to working with him and all members of this subcommittee.

I would also like to welcome our witnesses, and thank them for being here and
for their contributions to today’s discussions.

Today’s hearing will focus on a greenhouse gas (GHG) rulemaking within the En-
vironmental Protection Agency that many of us believe attempts to address an issue
properly within the purview of the Congress, and legislation that would restore the
proper balance to decision-making affecting it.

The Obama Administration EPA has been the most aggressive in recent memory.
Six rules were issued on Christmas Eve and there is a pipeline full of regulations
waiting to be issued and states are not being given adequate time to examine and
re-write state implementation plans to respond to this aggressive pace.

I have been besieged with calls from entities all over the country complaining
about EPA’s attempt to regulate greenhouse gases. Congress has made its will crys-
tal clear on this issue. Our esteemed colleague, Chairman Emeritus John Dingell,
who led the negotiations on the 1990 Clean Air Act amendments wrote, “I would
have difficulty concluding that the House-Senate conferees, who rejected the Senate
(greenhouse gas) regulatory provisions.contemplated regulating greenhouse gas
emissions or addressing global warming under the Clean Air Act.” As recently as
2008, he warned that regulating GHG’s under the Clean Air Act rather than new
...legislation would lead to a “glorious mess.”

On July 25, 1997, S. Resolution 98, expressing the sense of the Senate that the
United States not be a signatory to the Kyoto Protocol that would have required the
United States to reduce greenhouse gas emissions was approved by a vote of 95 to
0.

When the 111th Congress revisited this issue last year, it responded with a re-
sourédingﬁlo to regulating greenhouse gases by not passing the so called “Cap and
Trade” bill.

Although Congress has made its position abundantly clear not to regulate GHG's,
we now have unelected staff at EPA and the Courts pushing the United States down
a path that in my opinion will cost jobs and make us less competitive in the global
market place. Furthermore, the technology is not available to capture greenhouse
gases and we do not have any idea what the cost vs. benefits will be. If the tailoring
rule is determined to be a violation of the Clean Air Act, EPA applying the statues
permitting thresholds has estimated that over 6 million sources would need to ob-
tain Title 5 Operating Permits and also that it would lead to 82,000 permitting ac-
tions annually under PSD, resulting in an estimated cost of 22.5 billion dollars to
permitting authorities.

President Obama and Administrator Jackson have said their efforts to regulate
GHGs will be considerably costlier and less workable than the legislation Congress
rejected last year.

Good energy policy is all about expanding choices - including allowing the in-
creased use of coal if the American economy needs it. There’s a role for alternatives,
but only to the extent they can compete on a level playing field with conventional
energy and don’t drive up energy costs for consumers and businesses. Many of us
are concerned that EPA’s regulations are all about artificially raising the cost of
using coal and other fossil fuels in order to drive them out of the marketplace - in
other words, reducing energy choices.

There’s a reason other manufacturing nations, including China, are not consid-
ering anything even remotely like these EPA regulations. They recognize the obvi-
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ous fact that higher energy costs at home will send jobs abroad. Manufacturers in
China are doing just fine without us handing them a comparative advantage with
these EPA regulations.

Let’s face it, these regulations and others from EPA amount to a war on domestic
coal. Coal is the energy source America possesses in the greatest abundance. It pro-
vides half the nation’s electricity and 92 percent in my home state of Kentucky, and
it does so because it is affordable.

Without coal, residential electric bills would be higher, and many energy-using
manufacturers would be at a global disadvantage compared to other nations that
don’t hesitate to use it.

For example, in Webster County, Kentucky, we have an aluminum manufacturing
company, which molds aluminum for various products around the world. This facil-
ity employs 500 people in a county with a population of roughly 15,000. EPA’s regu-
lations will most certainly raise electricity rates to a point where these smelters and
those jobs will move overseas.

In addition, without coal, hundreds of thousands of miners and others who derive
their livelihoods from coal would be out of work, and many communities would suf-
fer. In Kentucky, miners represent 17,000 people and the indirect impacts of coal
keep the Commonwealth’s economic engine running.

EPA’s global warming regulations are tailor-made to raise energy costs for cus-
tomers of any utility or manufacturer that wants to use coal as a fuel source. But
EPA’s war on coal goes beyond that. The agency’s decision to revoke a mine permit
in West Virginia that had already been approved, coupled with burdensome new
regulations under the Clean Water Act, raise troubling questions whether EPA has
lost sight of its environmental protection role and is trying to set industrial policy.

Of course, in order to meet our energy demand and continue to grow our economy,
we need all energy sources, including coal, natural gas, oil, nuclear and renewables.

I'm not going to support anything that threatens our economic recovery and I will
oppose anything that will weaken our economy or make us less competitive in the
global market place. For these reasons, I support the Energy Tax Prevention Act,
which will properly reassert Congress’ authority in this area.

I look forward to hearing from our witnesses and I now recognize the Ranking
Member of the Subcommittee, Mr. Rush.

Mr. WHITFIELD. At this time I would like to recognize the gen-
tleman from Illinois, the ranking member of the subcommittee, Mr.
Rush, for 5 minutes for his opening statement.

OPENING STATEMENT OF HON. BOBBY RUSH, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. RusH. Thank you, Mr. Chairman, and I want to thank you
very much for this opportunity. I want to congratulate you on your
selection to become chairman of the Energy and Power Sub-
committee. As you have indicated, I too enjoyed very much working
with you when you were the ranking member of the Subcommittee
on Commerce, Trade, and Consumer Protection. You and I worked
together hand and hand to move a lot of legislation through the
subcommittee in the 111th Congress, and I look forward to the
same outcomes in the 112th Congress.

Unfortunately, I can’t say that the discussion draft that we are
taking up today exemplifies good legislation. Before delivering my
opening statement, Mr. Chairman, I want to get a few things off
my chest. I really have a bone to pick. I know that this is a new
Congress and a new majority has come in with it. That said, our
committee rules, procedures and decorum have remained substan-
tially the same. Mr. Chairman, if we are not careful to set the right
course of action moving forward, we will find ourselves lost in a sea
of confusion, and we get our sea legs underneath us, we must try
to do better.
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I am extremely troubled by the Majority’s stubborn resistance to
inviting credible witnesses at this hearing who think and believe
the EPA has a duty and the authority under the Clean Air Act to
regulate greenhouse gases. Stacking different cards with the same
suit will rig the outcome before the first hand is even dealt. But
that isn’t what the American people and the American taxpayer
want, and that is certainly not what they deserve. This is the
House of Representatives. We represent all the American people
and all businesses and public interest, not just some of them or the
ones who support what we and our little circles want to do and de-
sire to do.

As 1 said earlier, this hearing’s focus is on a legislative draft
known as the Upton-Inhofe Energy Tax Prevention Act. The draft
bill will eviscerate the EPA by repealing indispensable responsi-
bility and authority the agency holds under the Clean Air Act to
preserve and protect human health, our environment, and to pro-
mote more efficient use of energy. It would further overturn a Su-
preme Court decision affirming a lower court’s ruling that the EPA
has the authority to regulate greenhouse gases and it would pro-
hibit the State of California from regulating greenhouse gas emis-
sions from automobiles as well as stop the EPA from taking further
steps in reducing tailpipe emissions. Mr. Chairman, it goes without
saying that this proposal before us overreaches by large limits, and
Mr. Chairman, this gets me to what my big rub is today. What irri-
tates me the most is the Majority’s refusal to invite the Adminis-
trator of the EPA, Ms. Lisa Jackson, to testify at today’s hearing.
The only reason that Administrator Jackson is appearing before us
today is because we here in the Majority had to kick and scream
and scratch so that Madam Administrator could have her day and
the opportunity to defend her agency’s findings and judgments here
in the halls of Congress. How can we formulate good public policy
or look at ourselves as fair and decent lawmakers if Congress as
a body doesn’t solicit the expert views of the EPA on this legisla-
tion? And as a Member of Congress, I want to hear as many perti-
nent viewpoints as I am able to hear before deciding how to cast
my votes on pieces of legislation that are critical to the welfare of
our economy, our own safety as human beings and preservation of
our planet.

Mr. Chairman, it goes without saying that we should not have
to push this hard to get key officials and important witnesses in-
vited to hearings of this magnitude, and that is one reason why,
Mr. Chairman, I ask for unanimous consent to enter into the
record a response dated December 8, 2010, to a Wall Street Journal
editorial entitled “The EPA Permitorium.” Mr. Chairman, with that
said, I yield back the balance of my time.

Mr. WHITFIELD. I thank the gentleman for that opening state-
ment, and we do look forward to hearing Ms. Jackson. She will be
here on the second panel, and we all will look forward to her testi-
mony.

At this time I would like to recognize for 5 minutes the chairman
of the committee, Mr. Upton of Michigan.
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OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF MICHI-
GAN

Mr. UpToN. Well, thank you, Mr. Chairman. It is a delight to be
here, and I would just open my remarks by saying that it was the
Minority that asked for Administrator Lisa Jackson to come, and
we are delighted to have her, and with nature, she has got a good
parking place right outside the door as well. In all seriousness, that
was the Minority’s request and we are certainly delighted to make
sure that it happened.

This hearing really is about job creation. It is a simple goal but
unfortunately one that Washington lost sight of in the last few
years. No more. Cap-and-trade legislation failed in the last Con-
gress in that it did not get through the Senate or to the President’s
desk but now we face the threat of the EPA bureaucrats imposing
the same agenda through a series of regulations. Like cap and
trade, these regulations would boost the cost of energy not just for
homeowners and car owners but for businesses large and small.
EPA may be starting by regulating only the largest power plants
and factories but we will all feel the impact of higher prices and
fewer jobs.

These regs go after emissions of carbon dioxide, the unavoidable
byproduct of using coal, oil and natural gas that provides the Na-
tion with 85 percent of its energy. These fossil fuels are such an
important part of our energy mix because they are often the most
affordable choice. EPA regs seek to take away that choice by mak-
ing the use of these fuels prohibitively expensive. It is worth noting
that for all the mentions of clean energy in the President’s State
of the Union, he never once mentioned keeping energy affordable.
Affordable energy is what keeps our economy moving.

We live in a global marketplace filled with manufacturers work-
ing to produce high-quality goods at the lowest cost. I know Amer-
ican manufacturers can compete but not if they are saddled with
burdensome regs that put us at a distinct, unfair disadvantage.

Needless to say, the Chinese government and other competitors
have no intention of burdening and raising the cost of doing busi-
ness for their manufacturers and energy producers the way EPA
plans to do here in America. Our goal should be to export goods,
not jobs.

To do that, we released a draft, and it is a draft, called the En-
ergy Tax Prevention Act. This is a bill that would protect jobs and
preserve the intent of the Clean Air Act. It is narrowly crafted. It
specifically targets the EPA’s regs under the Clean Air Act that
regulate carbon dioxide and other greenhouse gases as related to
climate change. It allows States to continue setting climate policy
as they please, but prevents those actions from being imposed or
enforced nationally. It leaves in place the tailpipe standards for
cars and light trucks from model years 2012 through 2016, and al-
lows NHTSA to continue to regulate fuel economy after 2016.

I have mentioned what this proposal does, but let me also em-
phasize what it does not do. It does not weaken the Clean Air Act.
It does not limit EPA’s ability to monitor and reduce pollutants
that damage public health. I have looked back at the comments
made by the authors of the revisions to the Clean Air Act in the
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early 1990s, and I am confident that our bill actually restores the
Clean Air Act to its intended purpose.

I yield the balance of my time to Chairman Emeritus Joe Barton
from Texas.

[The prepared statement of Mr. Upton follows:]

PREPARED STATEMENT OF HON. FRED UPTON

Job creation. It’s a simple goal, but unfortunately, one Washington lost sight of
in the last few years. Well, no more.

Cap and trade legislation failed in the last Congress, but now we face the threat
of Environmental Protection Agency bureaucrats imposing the same agenda through
a series of regulations.

Like cap and trade, these regulations would boost the cost of energy, not just for
homeowners and car owners, but for businesses both large and small. EPA may be
starting by regulating only the largest power plants and factories, but we will all
feel the impact of higher prices and fewer jobs.

These regulations go after emissions of carbon dioxide - the unavoidable byproduct
of using the coal, oil, and natural gas that provides this nation with 85 percent of
its energy. These fossil fuels are such an important part of our energy mix because
they are often the most affordable choice. EPA regulators seek to take away that
choice by making the use of these fuels prohibitively expensive.

It’s worth noting that for all the mentions of “clean” energy in the President’s
State of the Union, he never once mentioned keeping energy “affordable.” “Afford-
able” energy is what keeps our economy moving.

We live in global marketplace filled with manufacturers working to produce high
quality items at the lowest cost. I know American manufacturers can compete - but
not if they are saddled with burdensome regulations that put us at an unfair dis-
advantage.

Needless to say, the Chinese government and other competitors have no intention
of burdening and raising the cost of doing business for their manufacturers and en-
ergy producers the way EPA plans to here in America. Our goal should be to export
goods, not jobs.

To do that, we have released a draft proposal called the Energy Tax Prevention
Act. This is a bill to protect jobs and preserve the intent of the Clean Air Act.

Our proposal is narrowly crafted.

It specifically targets the EPA’s regulations under the Clean Air Act that regulate
carbon dioxide and other greenhouse gases as related to climate change.

It allows states to continue setting climate policy as they please, but prevents
those actions from being imposed or enforced nationally.

It leaves in place the tailpipe standards for cars and light trucks from model years
2012 through 2016, and allows NHTSA to continue to regulate fuel economy after
2016.

I've mentioned what this proposal does, but let me also emphasize what it does
NOT do. It does not weaken the Clean Air Act. It does not limit EPA’s ability to
monitor and reduce pollutants that damage public health. Let me repeat that: this
bill does NOT impact EPA’s ability to reduce pollutants that damage public health.
I have looked back at the comments made by the authors of the revisions to the
Clean Air Act in the early 1990s, and I am confident that our bill actually restores
the Clean Air Act to its intended purpose.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Well, thank you, Chairman Upton.

Welcome, Senator Inhofe, former House member and good friend
and senior member of the other body. We are glad to have your
comments. I also want to welcome my Attorney General, Greg Ab-
bott, my good friend from Austin, Texas, and the General Manager
for Environmental Affairs of Nucor Corporation, Mr. Steve Rowlan,
who has several manufacturing facilities in my district.

The great Joe Louis, the heavy champion of the mid-1900s, was
facing a difficult test with another heavyweight contender, and
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made the comment, “He can run but he can’t hide.” Well, today we
are going to use that in the legislative arena. The Environmental
Protection Agency and the Obama Administration have decided ba-
sically just because they have the ability to decide as the executive
branch that they want to put the American economy in a strait-
jacket and cost us millions of jobs and hundreds of billions of dol-
lars a year with these greenhouse gas regulations. They couldn’t
get it through the legislative process. The Markey-Waxman bill in
the last Congress barely passed the House and it did not go any-
where in the Senate so they tried to do it by a regulatory approach.
It is not going to work. Chairman Upton and Subcommittee Chair-
man Whitfield have introduced this draft legislation, and I fully ex-
pect in the next month or two that it is going to pass the sub-
committee and the full committee.

So today we are going to start that legislative process. I am going
to put into the record some comments from one of the EPA officials
who had the authority at the time to take a look at the proposed
endangerment finding, and I am going to read from the executive
summary one sentence and then yield back the balance of Mr.
Upton’s time. It says, “In many cases, the most important argu-
ments are based not on multimillion-dollar research efforts but by
simple observation of available data which has surprisingly re-
ceived so little scrutiny. In the end, it must be emphasized that the
issue is not which side has spent the most money or pushed the
most peer-reviewed papers, the issue is whether the greenhouse
gas COz hypothesis meets the ultimate scientific test: conformance
with real-world data.” What these comments show is that in this
case the ultimate test, the hypothesis fails. That is why we have
put this legislation forward and that is why at the appropriate time
it is going to pass and go to the House floor.

With that, I yield back.

[The prepared statement of Mr. Barton follows:]

PREPARED STATEMENT OF HON. JOE BARTON

Thank you Chairman for holding this important hearing. As Chairman Emeritus,
I stand with Chairman Upton and Subcommittee Chairman Whitfield in support of
denying bureaucrats at the Environmental Protection Agency (EPA) the right to reg-
ulate greenhouse gases under the Clean Air Act; and beginning to rebalance the
power between the executive and the legislative branches.

For the past 2 years, the Obama Administration has been using the EPA as the
means to create an end that I, along with the majority of Americans, strongly op-
pose. This end results in a world where affordable, reliable, and American-based en-
ergy is no longer freely available. This end results in the loss of innovation and job
opportunities at home and sends American-owned companies and their jobs over-
seas. This end results in increasing the cost of fuel, electricity, and other goods and
services to the American public.

For the past 2 years, the decisions of executive branch bureaucrats at the EPA
have not been subject to congressional oversight and I am glad that this Committee
is beginning to remedy that situation starting today. I hope this hearing is just the
first in a series of hearings discussing legislation that addresses several of my con-
cerns, including: the many flaws in the EPA’s endangerment finding for greenhouse
gases; the unjustifiable economic harm being passed on to the American public at
little to no proven benefit, health or otherwise; and the inconsistencies in the EPA’s
approach and attack on individual states’ air quality standards and permitting re-
quirements.

I would like to offer a special welcome to Texas Attorney General Greg Abbott.
Attorney General Abbott, along with the Texas Commission on Environmental Qual-
ity and countless other private sector and state representatives, has been fighting
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a good fight and asking the EPA to explain and reconsider specific regulations re-
garding greenhouse gases and permitting issues and I look forward to hearing from
l\ﬁr. Abkott and the other witnesses about their interactions and relationships with
the EPA.

I, like all Americans, want to breathe clean air and make sure that our children
and future generations inherit the same beautiful country that we enjoy now. We
already have laws on the books that protect our air and before Congress or federal
agencies enact new laws we must examine the facts, the science, the needs of the
American public, and the economic impact of new regulations.

Mr. WHITFIELD. At this time I recognize the ranking member of
the full Energy and Commerce Committee, the gentleman from
California, Mr. Waxman.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you very much, Mr. Chairman.

Today we hold a hearing on legislation that would rollback the
Clean Air Act and block the Environmental Protection Agency from
regulating dangerous carbon emissions from power plants, oil refin-
eries and other large polluters. The underlying premise of this bill
is that climate change is a hoax. That is the view of the chief Sen-
ate sponsor of this bill and it is also the view of our former chair-
man of this committee, Mr. Barton, and that is the foundation of
this bill. This legislation says carbon emissions do not endanger
public health and welfare.

Mr. Chairman, you and the new Republican majority have a lot
of power to write the Nation’s laws but you do not have the power
to rewrite the laws of nature, and that is the fundamental problem
with this proposal.

In 2009, EPA found that carbon emissions endanger public
health and the environment. That was a scientific conclusion that
is supported by the National Academy of Sciences, the premier sci-
entific organizations of all the world’s major economies.

This legislation would overturn EPA’s endangerment finding.

Now, this won’t stop carbon pollution from building up in the at-
mosphere. It won’t stop the droughts and floods that are spreading
like an epidemic across the globe. It won’t protect the air quality
of our cities when summer temperatures soar to record levels, and
it won’t stop the strange weather patterns that have locked much
of our Nation in a deep freeze this winter.

What it will do, though, is gut the Clean Air Act and prevent
EPA from addressing this enormous threat to public health and
welfare.

Protecting public health and preventing climate change should
not be a partisan issue. In January 2008, Stephen Johnson, the
former EPA Administrator under President Bush, sent a letter to
President Bush. Administrator Johnson wrote, “The latest science
of climate change requires the Agency to propose a positive
endangerment finding. It does not permit a credible finding that we
need to wait for more research.” And he said that the Bush Cabinet
agreed with this position.

The science hasn’t changed in the last 2 years, in fact, it has only
gotten stronger. Yet somehow belief in science has become another
partisan battleground.
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This legislation is called the “Energy Tax Prevention Act.” This
title is total nonsense because EPA has no authority to levy energy
taxes.

What this bill should be called is the “Big Polluter Protection
Act.” The only beneficiaries of this legislation are the Nation’s larg-
est polluters. The biggest backer of this bill is Koch Industries, an
oil company that spent millions of dollars to elect Republicans to
Congress.

Now, members can have different ideas about how to reduce car-
bon pollution. I believe the steps that EPA Administrator Lisa
Jackson is proposing under the Clean Air Act are moderate and ap-
propriate. They are also remarkably similar to the measures that
former Administrator Johnson recommended to President Bush.
But I understand that members could reasonably have different
views. Indeed, I preferred the market-based approach rec-
ommended by utilities and manufacturers that was the basis for
the House-passed clean energy legislation last Congress.

But what doesn’t make sense is the extreme approach in this bill.
It will repeal the only authority the Administration has to protect
our health and the environment without providing any alternative.
That is another repeal but no alternative to replace it. Why replace
it? The science is a hoax, we don’t need to solve the problem, there
is no problem. That is the underlying assumption. Well, that will
only make the problem worse.

History will not judge this committee kindly if we become the
last bastion of the polluters and the science deniers. When carbon
emissions rise to record levels and our weather system goes hay-
wire, the American people will ask why we acted so irresponsibly.
I hope we will be able to tell them that we stood up for science and
public health and rejected this extreme proposal. I yield back my
time.

Mr. WHITFIELD. Thank you, Mr. Waxman.

At this time we will introduce our first witness, who really needs
no introduction. Senator James Inhofe from Oklahoma is the rank-
ing member of the Senate Committee on Environment and Public
Works. Of course, he served in the House of Representatives. He
is recognized as a real expert in the field of energy as well as other
areas. We are delighted to have him with us today, and I might
say that he is floating a discussion draft over on the Senate side
very similar to our legislation we have on the House side. So Sen-
ator Inhofe, we are delighted to have you with us today and we rec-
ognize you for an opening statement.

STATEMENT OF JAMES INHOFE, U.S. SENATOR, STATE OF
OKLAHOMA

Mr. INHOFE. First of all, let me thank you for the invitation to
be here. It is a joy. The only disappointment I have is that I am
not sitting at the same table with Administrator Jackson. I know
it surprises and disappoints a lot of people that she and I are really
very good friends. I find her—a lot of liberals aren’t this way but
in her case, she responds to a question, she gives you an honest
answer, and I have always appreciated that.

Much to the chagrin of my staff, I am not going to use my open-
ing statement that they prepared, but so that they won’t be com-
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pletely overlooked, I would like to ask that it be made a part of the
record, and I will go ahead and ramble just for a few minutes.

Let me share a couple of thoughts that I have with you. First of
all, this issue is a new issue to the House, relatively new. We have
been dealing with it since Kyoto, since the middle 1990s, and I was
in the middle of it back then and you are right, you quoted the
statement that was made by some 95 to nothing in the Senate.
Now, that statement to refresh memories here, was that we are not
going to ratify anything that doesn’t treat developing nations like
developed nations or that is devastating to our economy. However,
most of the Senators at that time were believers, and I use the
word “the alarmists.” I think most of them would fit that.

And so we—and I have to admit, you know, confession is good
for the soul. When I was the chairman of the subcommittee, I be-
lieve the Clean Air Subcommittee of EPW, I thought too that cata-
strophic global warming was caused by anthropogenic gases be-
cause everybody said it was, and it wasn’t until the Wharton
School came out with, I think it was called the Wharton Econo-
metric Survey, the question was this: should we ratify the Kyoto
treaty, what would it cost the people of America, and the result
was a range. That range was between $300 billion and $400 billion
a year. Then I happened to think, you know, when you got up in
the billions and trillions, it is kind of hard. You have to bring this
back home. I remembered how outrageous it was when the Clinton-
Gore tax increase of 1993 came through, and that was a $30 billion
tax increase. I thought wait a minute, this is 10 times greater than
that. So I thought at that time, let us at least look and be sure that
the science is there, and I remember at that time there was a sci-
entist by the name of Tom Wigley. Tom Wigley was commissioned,
I believe, by then-Vice President Al Gore to answer the question
that if all nations, all developed nations were to get together and
agree to the Kyoto treaty and live by their emission standards, how
much would that reduce the temperature in 50 years. The answer
was something like seven one-hundredths of 1 degree Celsius. Well,
of course, that was something that wasn’t even measurable.

So when we started questioning the science, all of a sudden the
scientists came out of the woodwork and they were coming in and
giving testimonials about how they, the IPCC, would not consider
any views that anyone had unless they themselves were an alarm-
ist. Well, we started talking about that and then obviously we did
not ratify. By the way, it is important to note that the ones who
were really pushing the Kyoto treaty, that would have been the
Clinton-Gore Administration, they never submitted to the Senate
for ratification. So it is not our fault that we never had that before
us but they wisely did not do it.

Then we started coming up with the bills. We had McCain-
Lieberman of 2003, McCain-Lieberman of 2005, the Waxman-Mar-
key bill, the Lieberman-Warner bill, the Sanders-Boxer bill. Now,
they were all very similar. Cap and trade is cap and trade. Now,
you could argue, well, wait a minute—and I am sure Congressman
Waxman would disagree with this—but all these bills along with
the Kyoto treaty would cost in that range of somewhere between
$300 billion and $400 billion a year. It is not just Wharton. MIT,
Penn State and others have come in and talked about that.
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I am going to mention too, I want to end my opening statement
with two quotes or responses to questions by Lisa Jackson that I
have a great deal of respect for. Well, we have made a decision
some time ago as we were trying to defeat and successfully did de-
feat all the bills that I mentioned on the Floor of the Senate, and
one of the things I did since at best the science is mixed, there is
nothing conclusive in the science, but it is mixed, let us go ahead—
and I did this, it might have been when we were debating the Wax-
man-Markey bill or it might have been the Sanders-Boxer bill, I
can’t remember which one, but I said even though I don’t agree the
science is there, let us stipulate to it so we can talk about the eco-
nomics, and so we did, and then is when we started talking about
the cost of this thing.

I think that maybe in response to questions I can be more spe-
cific but this bill that I will be the sponsor in the Senate, it will
be the same wording, I say to Chairman Whitfield, that is just one
of the problems we are having right now with the overregulation
of the Environmental Protection Agency. We have such things as
the boiler and utility MACT—that is the maximum achievable con-
trol technology—ozone, the PM 10 dust, hydraulic fracturing, all
these things to put American jobs either overseas or just kill them
and destroy our economy. These things are happening right now.
This is one part of it but a very important part of it.

Now, what I am going to say within my time frame here and
make two observations, and this came from Administrator Jackson.
In one of our committee hearings, and I will tell you when it was,
it was in December, a year ago December, right before, the day be-
fore I was going to go to Copenhagen. I was the one-man truth
squad in Copenhagen, I might add, and before I left I said in a
hearing, Mr. Chairman, I said, Madam Administrator, I under-
stand and I believe that once I leave town you are going to have
an endangerment finding, and she did not deny that and she kind
of nodded and with her very pleasant smile like she always has,
and I said when you do this, it has got to be based on some kind
of science, what science would you base this on, and she said well,
primarily it is the IPCC. That is the United Nations. Well, that
was right in the middle of the time that they had been totally de-
bunked. Now, they try to say that Climategate wasn’t a real thing.
It was. They tried to play it down. Let me just real quickly, so it
is in the record, talk about it. Atlantic magazine said the close-
mindedness of these supposed men of science, their willingness to
go to any length to defend a preconceived message is surprising
even to me. The stink of intellectual corruption is overpowering.
The statement in the Daily Telegraph, this is the largest one in
London, the scandal could well be the greatest scandal in modern
science. So we have all of the facts that this is the science on which
this is based, and I am hoping that people are going to keep this
in the dialog, let people know how phony this was.

The other thing was, and I am speaking now to the many people
out not just in my State of Oklahoma but throughout America who
think I am wrong on this issue, people who really believe, people
who think that the alarmists are right, that in fact that anthropo-
genic gases are causing catastrophic global warming. To them I say
this: If they are right, what difference does this really make? Be-
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cause when I asked the question to Administrator Jackson, I said
if we were to pass this bill, I don’t know, I say to my good friend,
Mr. Waxman, whether it was the Waxman-Markey or which bill it
was, but I said if we pass this, will this have a reduction, result
in reducing greenhouse gases. Her answer was no, because this
only applies to the United States.

I will carry it one step further. If we cause our jobs to go over-
seas as a result of having something like this, those jobs are going
to go places like China and India and Mexico where they don’t
have any restrictions at all, and so those people who say well, we
have to set the example in America, that China is anxious to follow
our great example. I say they are laughing at us right now. They
are not going to do it. They are waiting for those jobs to come over.

So with that, I would only say that I hope we will get a chance
to realize that even if this ends up, those people out here that real-
ly believe this, what we take, the action we take whether it is
through regulation or whether it is through legislation here in the
United States is not going to reduce the greenhouse gas emissions.
Thank you, Mr. Chairman.

[The prepared statement of Mr. Inhofe follows:]

TESTIMONY OF JAMES M. INHOFE

Thank you, Chairman Upton, Chairman Whitfield, and Ranking Member Rush for
the opportunity to speak to the subcommittee this morning. It is an honor to provide
testimony to the subcommittee on the Energy Tax Prevention Act of 2011.

The draft bill, sponsored by me, Rep. Upton, and Rep. Whitfield, would repeal
EPA’s authority to regulate greenhouse gases under the Clean Air Act. We're doing
this for one simple reason: EPA’s regulations will impose enormous costs for no
meaningful benefits-in other words, all pain for no climate gain.

I have great respect for Administrator Jackson-she is doing what she thinks is
right. But I think EPA is taking the wrong course. Let me explain.

Congress didn’t allow EPA to regulate greenhouse gases under the Clean Air Act.
Administrator Jackson even agreed with the statement two years ago that the Clean
Air Act “is not specifically designed to address greenhouse gases”.

We also know that EPA’s own analysis shows its actions won’t affect climate
change, and the scientific basis of its endangerment finding, which the Adminis-
trator confirmed to me is the UN’s Intergovernmental Panel on Climate Change, or
IPCC, is flawed.

Now I'm not here to debate science. So let’'s assume-as I did during the
Lieberman-Warner debate in the Senate-that predictions of more droughts, more
floods, more intense storms, and more cases of disease are true. What we know is
that EPA’s regulations won’t affect any of this.

EPA’s analysis of the Lieberman-Warner bill shows that, without aggressive ac-
tion by China and India, cap-and-trade won’t reduce greenhouse gases by any mean-
ingful amount. The EPA also found that its regulations covering CO2 from cars
woulf(fi reduce global temperatures by 0.006 degrees Celsius by 2100. In other words:
no effect.

Now what if we added actions by other countries? Dr. Tom Wigley of the National
Center for Atmospheric Research found that full implementation of Kyoto, including
action by the U.S., Europe, Canada, Russia, and others, would reduce global tem-
perature by, at most, 0.21 degrees Celsius by 2100. In other words, the Earth would
warm about 6 percent less than it normally would.

We know from Wharton, MIT, and others that Kyoto would cost about $300 to
$400 billion annually through higher gas, food, and electricity prices. In fact, that’s
about the cost of all the cap-and-trade bills we’ve seen since 2003. EPA’s regulations
will be no different.

The point is this: it is unfair and unacceptable to ask the steel worker in Ohio,
the chemical plant worker in Michigan, and the coal miner in West Virginia to sac-
rifice their jobs so we can reduce temperature by a barely detectable amount in 100
years.

Yet this is exactly what the EPA is doing. The Energy Tax Prevention Act would
stop EPA and protect those jobs. It would ensure that America’s manufacturers can
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stay here and compete against China. And it would put Congress back in charge
of deciding the nation’s climate change policy.

EPA’s actions under the Clean Air Act are part of the cap-and-trade agenda. That
agenda wants higher energy prices for consumers, higher taxes for citizens, more
regulations on small businesses, more restrictions on choices, and ultimately less
freedom. Supporters believe these things will stop global warming. They won’t.

EPA claims the Supreme Court forced it to act. Not so; the Supreme Court ruled
that EPA possessed the discretion under the Clean Air Act to decide whether green-
house gases endanger public health and welfare. EPA was given a choice, and it
made the wrong choice. The Energy Tax Prevention Act is the right choice for jobs,
for consumers, for a growing economy, and for the future of America.

Mr. WHITFIELD. Thank you, Senator Inhofe. We appreciate your
testimony.

Mr. Waxman in his opening statement referred to this letter by
former EPA Administrator Steve Johnson to President Bush about
the endangerment finding, and I don’t know all the details about
it so I am going to ask you about it, but it was my understanding
that once they really got into the process of looking at that, a num-
ber of federal agencies came out very much opposed to an
endangerment finding including Ag, Commerce, Transportation and
Energy. Do you have any recollection of the letter that Mr. Wax-
man was referring to?

Mr. INHOFE. I do, because first of all, I have a great deal of re-
spect for Steve Johnson and I supported his being put in the posi-
tion he was in. I would only say this. Those who want to quote him
as was quoted in the opening statement here in this meeting need
to talk about what he said since then. I want to quote him now.
He said, “One point is clear. The potential regulation of greenhouse
gases under any portion of the Clean Air Act could result in an un-
precedented expansion of EPA authority that would have a pro-
found effect on virtually every sector of the economy and touch
every household in the land.” He went on to say, “I believe the
ANPR demonstrates the Clean Air Act, an outdated law originally
enacted to control regional pollutants that caused direct health ef-
fects, is ill-suited for the task of regulating global greenhouse
gases.”

Mr. WHITFIELD. Thanks.

Mr. INHOFE. And this by way, you mentioned the Departments
of Energy, Transportation, Commerce, Agriculture and probably
some others have made this statement.

Mr. WHITFIELD. I was looking at the EPA Web site actually last
night, and there was a comment on there right at the very main
page. It said “We are working across the nation to usher in a green
economy.” Now, we all recognize, as I said in my opening state-
ment, to meet our energy demands, we are going to have to have
renewables, we are going to have to have everything, but this Ad-
ministration seems to be so focused on pushing a green economy,
and I know that President Obama in his State of the Union ad-
dress talked about this green economy is going to stimulate the
economy and create the jobs. And I know from the research that
I have done personally, one of the countries that has been a leader
in green energy has been Spain, and I read an article just a couple
of days ago that they have the highest unemployment rate in the
industrialized world, approaching 20 percent. Do you have the
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same concerns about this all-out push for green energy and the im-
pact that that could have on our employment levels in America?

Mr. INHOFE. Chairman Whitfield, it goes even further than that.
One of the—I would have to, for the record, give you the name of
which one of the Administration said this, I think it might have
been the Under Secretary of Treasury, made the statement that we
are going to have to do, they say take away the perks that are out
there for the energy industry so that we can force people to con-
centrate on green energy. I think everyone here, I think every Re-
publican and Democrat or the Republicans, anyway, they want all
of the above. We want gas, oil, coal, nuclear, renewables, green, we
want it all, but what is available now to run this machine called
America? We have oil and gas.

This is new information. As of just a year ago, we in the United
States have the greatest, largest number of recoverable reserves in
coal, oil and gas of any country in the world. We are not number
2, we are number 1. Now, if you look at the shale opportunities
that are out there and the fact that these are close formations, we
have enough natural gas to take care of this country for 110 years.
Now, yes, during that time perhaps technology will be here, we will
have all kinds of green opportunities. That is great. I am all for it.
But until then, you have got to run this country.

The thing that bothers me over in the Senate, I hear from my
good friends John Kerry, Barbara Boxer, they all talk about our de-
pendence on foreign countries, for our oil, our energy, as if, you
know, we shut down fossil fuels and somehow not be as dependent
upon them. Just the opposite. You know, we have to run this ma-
chine called America and we can’t do it now without fossil fuels.
If we could release all the political pressures that are on our re-
sources out there, we wouldn’t have to be dependent upon any for-
eign country or the Middle East for one barrel of oil. I forgot what
your question is but that is the answer.

Mr. WHITFIELD. Thank you. I thought it was a good answer.

I recognize Mr. Rush for 5 minutes.

Mr. RusH. I thought it was a good question but I didn’t think it
was a good answer.

Senator, I have the utmost respect for you. I want to thank you
for taking the time out to come to this hearing. As you know, there
are some vociferous and very disagreement with some of your con-
clusions, especially as it relates to job creation and also electric re-
liability. Administrator Jackson, she has pointed out in her White
Paper that she released earlier that the environmental, technology
and services sectors generated under the Clean Air Act an esti-
mated $300 billion in revenue—that is $300 billion in revenue—
and supported nearly 1.7 million jobs, and I think those are real
jobs. That is certainly not chump change. Do you have any com-
ments or any reaction to her conclusion?

Mr. INHOFE. Yes, I do, Congressman. First of all, I have a Web
site , Inhofe.Senate.gov, and if you go there you will find, I have
talked about the money and the jobs that all these overregulations
would cause. Now, you are addressing only the greenhouse gas,
what is happening with the regulations that are subject of this
committee. But I had mentioned in my opening statement, there is
also all the MACT laws, the utility MACT, the boiler MACT, trying
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to stop hydraulic fracturing, the ozone, all of these issues that are
there, the PM10 dust, if you add those up, each one has a price tag
in terms of dollars and the amount of the jobs that would be lost.
Those jobs, that information comes from most of the labor unions
in the United States along with, I might add, the National Black
Chamber of Commerce, who will be testifying, I don’t know wheth-
er he is on today, but he is great. He has testified before our com-
mittee. And I want you to ask him that question because I think
it is very specific. The jobs that would be lost, the costs that would
be there are something that we can’t sustain in this country.

Mr. RusH. Thank you, Senator. Senator, let me ask you, as I
think you are the ranking member on, which committee now?

Mr. INHOFE. Environment and Public Works.

Mr. RusH. I wanted to make sure I got it right. And as ranking
member and during the course of that committee’s hearings, I am
sure you had a number of different hearings on this particular sub-
ject. Is that correct?

Mr. INHOFE. We have had hearings.

Mr. RusH. Has your committee conducted hearings with no sci-
entists among the witnesses? Have scientists been included in your
hearings?

Mr. INHOFE. Yes, we have scientists there on both sides, as you
well know, because you are going through this now. When you are
a minority, you don’t get as many witnesses.

Mr. RusH. But do you find it strange that this hearing is being
conducted with no scientists at all?

Mr. INHOFE. We had scientists in our hearing. I would just use
one, Richard Linzen, for example, from MIT is recognized as one
of the very top individuals. He testified and

Mr. RUSH. Senator, which I do understand, but do you find that
it is strange that at this hearing of this importance that we have
no scientists on the witness list at all for this hearing? Do you find
that strange?

Mr. INHOFE. I don’t know. You would have to ask the chairman
that question. I do know that the Rules of the House and the rules
of the Senate do provide for minority witnesses and so I don’t know
how this was constructed.

Mr. RusH. All right. And lastly, Senator, Chairman Waxman and
I on February 7th sent a letter to the chairman and asked him that
the Republicans and the Democrats work together to write bipar-
tisan legislation to establish a clean energy standard. Do you sup-
port similar activity in the Senate?

Mr. INHOFE. Well, yes. We have been trying to do that for a long
period of time. Unfortunately, CO, has held hostage all kinds of op-
portunities. We had the Clear Skies bill. That would have been
SOy, NOx, mercury. We could have passed the most restrictive bill
in terms of emissions, of pollutants but it was held hostage because
we don’t care about all that, we want to make sure that CO, is
there. So I do support programs that affect kinds of emissions and
I strongly support it. I would say this, that we are going to go
through the process, and I am hopeful that I can get my bill passed
in the Senate and this bill passed here and we will see what hap-
pens. It could be we would have to override a veto. I don’t know.
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But we may end up—things are going to change in a couple years
so we will have to wait and see.

Mr. RusH. Thank you. I yield back the balance of my time.

Mr. WHITFIELD. Thank you, Mr. Rush.

At this time I recognize Mr. Upton.

Mr. UpToN. Thank you, Mr. Chairman, and again Senator, I ap-
preciate you being here, especially on a day that the Senate doesn’t
have votes and I know you are trying to get back to snow-laden
Oklahoma where they have, I am told, cross-country skiing. I am
not sure you have got any hills for downhill but you have got a
good 10 inches last night, and people at least can go straight for-
ward.

Two questions that I want to ask. One is, I mentioned in my
opening statement, and I wanted you just to comment on, as re-
gards to some groups that are offering criticism toward this discus-
sion draft. In your view, does it in any way undermine the Clean
Air Act?

Mr. INHOFE. No, it is not going to weaken the regulation of air
pollution that, you know, people are concerned about, asthma and
heart attacks and all these long list of things, lung cancer. The
Clean Air Act has reduced air pollution and has done so in conjunc-
tion with a period of economic growth. That is significant because
during that period of time all these things have actually reduced,
and I can’t see that this would have any effect on that. I did men-
tion that things like the Diesel Regulation Act, Clear Skies, these
are things that we have been trying to do and have done success-
fully, so we are addressing that and have been addressing that
with such legislation as I just mentioned.

Mr. UpToN. Now, I know that you are writing a book, and——

Mr. INHOFE. Guess what the name of it is?

Mr. UproN. Well, you can tell me in a second. I just want to
know if you are going to talk in your book or you are planning to
write in your book whether EPA has calculated the further reduc-
tion in temperature from the tailpipe rule at about one-hundredth
of a degree Fahrenheit by the year 2100.

Mr. INHOFE. I think what you are getting to here confirms what
I said in my opening statement about the Tom Wigley report on the
Kyoto treaty, that it is hardly detectable. I will tell you about my
book. I did finish it last week on the 5th, although now I see we
are going to have to go forward with it a little bit further. I won’t
tell you what it is about but the name of the book is The Hoax.
Yes, there have been a lot of things that—Don Rumsfeld is not the
only one writing a book.

Mr. UprON. Thank you. I yield back, Mr. Chairman.

Mr. WHITFIELD. Thank you. At this time I recognize the gen-
tleman from California, Mr. Waxman.

Mr. INHOFE. And he will be the first to receive an autographed
copy.

Mr. WaxmaN. I will be greatly honored. I receive a lot of books.
In fact, I just got one that pointed out that Jack Abramoff was rail-
roaded into prison by the establishment, so I am looking forward
to reading both books.

Senator Inhofe, it is my understanding you have said, and I
think you said it very clearly a minute ago, that this climate
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change idea is just a hoax being perpetrated on the American peo-
ple. Is that right?

Mr. INHOFE. That is right.

Mr. WAXMAN. I am a lawyer, and I don’t have a scientific back-
ground. I understand your degree was in economics and you ran
small businesses before you were elected to public office. Like me,
you are not a scientist by training. Isn’t that right?

Mr. INHOFE. That’s correct.

Mr. WAXMAN. Now, I want to read you a quote from our Nation’s
premier scientific organization, the National Academy of Sciences.
According to the National Academy of Sciences, “Climate change is
occurring, is caused largely by human activities, and poses signifi-
cant risks for and in many cases is already affecting a broad range
of human and natural systems.” Senator, you disagree with the Na-
tional Academy of Sciences. Is that right?

Mr. INHOFE. Well, I disagree with that particular interpretation.
I would add that there are several members, former members of
the National Academy of Sciences, who are not there anymore be-
cause they disagreed——

Mr. WaxMAN. Well, that is their conclusion and you disagree
with it.

Mr. INHOFE. And

Mr. WAXMAN. No, Senator, it is my turn now. You are in the
House and this is a 5-minute round so you know how that goes.

Mr. INHOFE. Yes, sir. It hasn’t been that long.

Mr. WaxMAN. Now, you disagree with that and the National
Academy of Sciences. The National Academy of Sciences is our Na-
tion’s premier scientific institution. I don’t know why they would
want to mislead the American people. But they are not alone. The
American Association for the Advancement of Science, the Amer-
ican Geophysical Union, the American Meteorological Society along
with 15 other leading scientific organizations have concluded, and
I want to quote, “If we are to avoid the most severe impacts of cli-
mate change, emissions of greenhouse gases must be dramatically
reduced.” Thirteen federal departments and agencies including
NASA, the National Science Foundation, the Department of De-
fense have reported that global warming is “unequivocal and pri-
marily human induced.” And the leading scientific organizations in
England, France, Germany, Russia, Japan, China, Brazil and India
have all reached the same conclusion.

Now, Chairman Upton and you have gone to the point where you
say that this is not something we need to deal with. I think Mr.
Upton says it is a problem that is occurring but he doesn’t accept
it as human emissions that are causing climate change. Well, Mr.
Rush raised this point. I think it would be important and I would
request that we hold hearings on this fundamental issue of science
before we vote on this legislation. The premise of the Inhofe-Upton
legislation is that carbon emissions don’t endanger public health.
Before we proceed, we should call the best scientists in the Nation
before the committee so we can understand whether Senator
Inhofe’s views or Chairman Upton’s are supported by the science.
But it seems to me what you are saying is, even if climate change
is real, we can’t do anything about it so we shouldn’t even try, and
if that is the situation, I find that quite amazing.
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Now, the reason this is under the Clean Air Act is because the
Supreme Court by 5-4 said EPA must regulate if they have an
endangerment finding. The Supreme Court by 5-4. There are a lot
of Supreme Court decisions that went 5-4 that I didn’t like but this
is one where the Court said that this is part of the Clean Air Act.

I think that there is a fundamental flaw in one of the arguments
that I have been hearing. When you calculate the benefits of action,
there is an assumption that the United States and other nations
will take only minimal steps to control emissions, but when you
calculate the cost, there is an assumption, there is a completely dif-
ferent scenario that the United States will implement draconian
control measures. I don’t think that is fair. A fair analysis will
show that the modest measures that EPA is currently proposing
will have little impact on the economy. In fact, EPA’s analysis
shows our economy grows because we become more energy effi-
cient. In other words, we are making a small step forward on cli-
mate change at virtually no cost to the economy. A fair analysis
will show that if we adopt more far-reaching measures, we could
have a major impact on climate change at a manageable cost.

Last year the House passed the Waxman-Markey bill, passed out
of this committee as well. That would have reduced U.S. emissions
by 80 percent by 2050. Modeling of that bill proved that we could
dramatically reduce pollution for only a postage stamp per day
while cutting the deficit. Well, I think if we do nothing, and this
bill is a repeal and no replacement. No replacement for dealing
with this problem. If it is a real problem, let us acknowledge it and
figure out a way to deal with it and resolve our differences on how
to approach a constructive resolution. But if it is not a problem,
then I think what we are doing is saying that we can’t do anything
about the droughts, the floods, the storms, the public health and
economic misery climate change will cause, so we simply should
give up trying, and I don’t think that is the American way. Yield
back my time.

Mr. INHOFE. Mr. Chairman, I know his time has expired but he
asked me three questions and I can answer them real quick.

Mr. WHITFIELD. OK.

Mr. INHOFE. First of all, I knew you were going to end up with
the droughts and the floods and all that. It is the fear that has
been driving this for so long. Let me just answer the three ques-
tions.

First of all, the fact that if we were—the reason in my opening
statement——

Mr. WAXMAN. What are the three questions you seek to answer?

Mr. INHOFE. Well, I am answering them right now. One was
about the reductions. The fact is

Mr. WAXMAN. I asked you whether you disagree with the Na-
tional Academy of Sciences. I asked you very specific questions.

Mr. BARTON. Mr. Chairman, we should let our witness make a
statement. Mr. Waxman talked for 4 minutes——

Mr. WAXMAN. Mr. Chairman——

Mr. BARTON. He basically gave an opening statement.

Mr. WAXMAN [continuing]. The time now goes to whoever on your
side is next, and they can yield their time for that purpose. But I
will go along with whatever the——
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Mr. BARTON. We always let the witness answer a question——

Mr. WaxMAN. Well, I didn’t have a question pending.

Mr. INHOFE. Yes, you did.

Mr. WAXMAN. If the gentleman wants to respond to my state-
ments, then that is up to the Chair whether that comes out of my
time.

Mr. WHITFIELD. I will tell you what let us do, Senator Inhofe. I
am going to go to Mr. Barton and he can ask questions. We have
a lot of other people, and I am sure that——

Mr. INHOFE. That is fine.

Mr. WHITFIELD [continuing]. We will get to the issues. Mr. Bar-
ton, I recognize you for 5 minutes.

Mr. BARTON. Thank you, Chairman. We do give our witnesses
the courtesy at the end of their—when somebody gives a soliloquy
or monolog like Chairman Waxman did to at least make a com-
ment on it.

Senator, you have participated in dozens of hearing on this issue
in the other body, some as chairman and some as ranking member.
Is that not correct?

Mr. INHOFE. That is correct.

Mr. BARTON. And you would consider yourself at least in that
body to be knowledgeable on this issue?

Mr. INHOFE. Not scientifically, as pointed out by Mr. Waxman,
but yes.

Mr. BARTON. You mentioned in your opening statement millions
of jobs and hundreds of billions per year and studies that have
been done by independent groups. I think the U.S. Chamber has
done a study, Heritage has done a study. You mentioned MIT.
Have any of those studies been refuted by the EPA or any other
executive branch authority in the Obama Administration?

Mr. INHOFE. No, they haven’t. The interesting thing is that there
is a consistency here. It doesn’t matter whether you are talking
about the Kyoto treaty or any of the other issues or bills that we
considered including the Waxman-Markey bill, the amount is al-
ways in that range, $300 billion to $400 billion, and that is pretty
consistent.

Mr. BARTON. So there has been no refutation of those type order
of magnitude numbers?

Mr. INHOFE. I can remember when we have had witnesses from
the EPA who have agreed with that. Some will not, of course.

Mr. BARTON. And obviously if cap and trade had been imple-
mented like Mr. Markey and Mr. Waxman wanted, or if these
pending greenhouse gas regulations are implemented, we could ex-
pect that type of an impact and that would certainly be a tax, if
not explicitly, implicitly, on the U.S. economy. Would you agree
with that?

Mr. INHOFE. I would say precisely the same difference in what
they are attempting to do with regulations and what they are at-
tempting to do with legislation so I think it would be the same, yes,
sir.

Mr. BARTON. Now, you indicated that you have got a draft bill
that is either identical or very similar to Chairman Whitfield and
Chairman Upton’s bill. Is that correct?

Mr. INHOFE. That is correct.
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Mr. BARTON. Does your legislation or this pending legislation
that is in draft form, does it change the standard on ozone under
the Clean Air Act?

Mr. INHOFE. No.

Mr. BARTON. Does it change the standard on particulate matter?

Mr. INHOFE. No, it doesn’t.

Mr. BARTON. Does it change the standard on carbon monoxide?

Mr. INHOFE. No.

Mr. BARTON. Does it change the standard on nitric oxide?

Mr. INHOFE. No.

Mr. BARTON. Does it change the standard on sulfur dioxide?

Mr. INHOFE. No.

Mr. BARTON. Does it change the standard on lead?

Mr. INHOFE. No.

Mr. BARTON. Those are the six criteria pollutants that are regu-
lated under the Clean Air Act. Is that not correct?

Mr. INHOFE. That is correct.

Mr. BARTON. So if you don’t change any of those standards, to
paraphrase former Chairman Waxman, you are certainly not gut-
ting the Clean Air Act, are you?

Mr. INHOFE. No, sir.

Mr. BARTON. What you are doing, though, Senator, is saying that
the Clean Air Act and its amendments were never intended to reg-
ulate CO; as a pollutant. Is that not correct?

Mr. INHOFE. Which is also what Mr. Johnson said, yes, sir.

Mr. BARTON. And I think this is a true statement. I was on this
committee when was passed the Clean Air Act Amendments of
1990. I was a cosponsor. I participated in the debate. Chairman
Dingell was the full committee chairman and was very fair in al-
lowing what was then the Minority that I was a member of to be
a full participant in those debates. I don’t remember that we put
COz in any way in the Clean Air Act Amendments. Is that your
recollection?

Mr. INHOFE. That is correct.

Mr. BARTON. Are you familiar with the comments of a scientist
or at least a senior staffer at the EPA who has since retired named
Mr. Alan Carlin?

Mr. INHOFE. Yes, I am.

Mr. BARTON. And are you cognizant of the report that he at-
tempted to publish that was suppressed for some time by the EPA
that basically said the endangerment finding put forward by the
Obama Administration was totally incorrect? Now, I am para-
phrasing when I say totally incorrect but he pointed out seven or
eight basic flaws that says the hypothesis is not supportable.

Mr. INHOFE. It was a career ender, yes.

Mr. BARTON. He has since retired?

Mr. INHOFE. Yes.

Mr. BARTON. I am going to submit that statement, this report for
the record, Mr. Chairman.

Mr. WHITFIELD. Without objection.

[The information appears at the conclusion of the hearing.]

Mr. BARTON. It is about 50 pages, so I don’t know what the rules
are on that lengthy of a statement being put in the record, but I
would hope the Minority would allow us to.
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And with that, I again thank Senator Inhofe and we look forward
to working with you, and I yield back, Mr. Chairman.

Mr. WHITFIELD. Thank you.

I am going to call on the chairman emeritus, Mr. Dingell, for
questions, but before, Mr. Dingell, you ask your questions, Senator,
it is my understanding that you are going to have to leave rel-
atively soon.

Mr. INHOFE. Well, we are having a problem now. I am trying to
get back to Tulsa but there is a record snow and maybe they are
canceling the flights, but yes, I do have to try.

Mr. WHITFIELD. OK. Well, then Mr. Dingell, I am going to allow
you

Mr. DINGELL. Mr. Chairman, I thank you for your courtesy. This
will comfort you and I am sure Senator Inhofe. I have no questions.
I wanted to welcome the senator.

Mr. INHOFE. Could I use some of your time to answer the ques-
tion from Mr. Waxman?

Mr. DINGELL. Well, all I really wanted to do, Senator, is welcome
you back.

Mr. INHOFE. Thank you very much, sir.

Mr. DINGELL. Good to see you again.

Mr. INSLEE. Mr. Dingell, would you mind yielding your time?

Mr. DINGELL. I am sorry?

Mr. INSLEE. Would you mind yielding your time to a fellow over
here?

Mr. DINGELL. No, I really don’t want to.

[The prepared statement of Mr. Dingell follows:]
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Statement of Representative John D. Dingell-- -— ~ - —_—
House Committee on Energy and Commerce
Subcommittee on Energy and Power
H.R. _ “the Energy Tax Prevention Act 0f 2011”
February 9, 2011
9:30 am, 2123

Mr. Chairman - Thank you for holding this hearing today. Ilook forward to the new majority
upholding their promise for regular order.

As I have said numerous times before, as the author of the 1990 Clean Air Act Amendments, |
am firmly in the camp of those who do not believe the law was intended to cover greenhouse gas
emissions. [ believe the Supreme Court wrongly decided Massachusetts vs. EPA. In addition to
not believing the Clean Air Act was intended to cover greenhouse gas emissions, ! firmly
believe, as does nearly everybody from EPA Administrator Lisa Jackson to industry to the most
entrenched environmentalist, the Clean Air Act is not the most effective approach to regulating
greenhouse gas emissions. .As most of you have heard me say, this will lead to a glorious mess,
with layers and layers of potentially competing regulations.

This is why I strongly support a legislative approach to dealing with greenhouse gas emissions.
As I said during the debate over the American Clean Energy and Security Act, [ have 3
compelling reasons for supporting a legislative approach:

1. There is, and have no doubt about it, scientific consensus that we need to address climate
change quickly and effectively.

2. We need, and industry needs, certainty. Without this certainty, expansion and new
investment is not going to happen.

3. Actions by the Supreme Court which led to the endangerment finding by EPA makes it
critically important we act. If we do not, we face, as we do now, regulation under the
Clean Air Act — and [ assure you, the Clean Air Act was not designed to regulate
greenhouse gases.

The House passed comprehensive climate change legislation in the last Congress that [ believe,
as did most of industry, would have effectively regulated greenhouse gas emissions while also

protecting American jobs. Unfortunately, the Senate did not take up that legislation. [ believe

the legislation before us faces the same fate, should it even pass the House.

Mr. Chairman, I find myself with a problem here. Industry needs certainty, but does this
legislation give industry certainty, were it able to get through the House, Senate and the
President were to sign it? Moreover, I think we need to hear from the legal experts on whether
this legislation will work and whether or not it will in fact curb litigation. I would prefer we
work together on a comprehensive energy bill, or climate bill, call it whatever you want, that
regulates greenhouse gases in a way that satisfies the legal, moral and economic concerns of this
body.
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Mr. INSLEE. Thank you very much.

Senator Inhofe, welcome to the committee. You were right on one
thing. You were right on one thing. The alarmists should not be lis-
tened to because the alarmists are those pessimists who figure out
that Americans aren’t smart enough to innovate our way out of this
pickle, and we are in a pickle. And Senator, thank you for telling
about your book. I am going to suggest a book you might want to
look at. It is called Apollo’s Fire, a book I coauthored, and it tells
you how we are going to grow our economy, an economy that the
evidence shows we can grow.

Now, the Americans are against this “Dirty Air Act,” and that is
what it is, and I will explain why in a minute. They are against
this Dirty Air Act three to one, and the reason is, they know that
the Clean Air Act reduced pollution 60 percent over the last 40
years while we grew our economy 207 percent.

Mr. INHOFE. I agree.

Mr. INSLEE. Americans get it that we can innovate our way out
of this pickle. Now, this is why this is the Dirty Air Act. I hear my
friends saying we don’t have anything against the Clean Air Act,
we are not gutting the Clean Air Act. It is like saying they are not
against the Antiterrorism Act, all we are doing is passing a bill
saying the FBI can’t enforce it. Now, when you gut the EPA’s abil-
ity to enforce the law, you turn the Environmental Protection
Agency into the environmentally pathetic agency, and that is not
what Americans want. They want something rather than dirty air,
and this Dirty Air Act hurts kids with asthma, it hurts seniors
with respiratory problems and it hurts our economy.

Now, I want to suggest to you there is a fundamental problem
here. That problem is that we are not listening to the scientists,
and I am going to ask you a question when I am done here in a
minute and I hope I give time you to answer. But the scientists are
telling us that we have got a real health problems on our hands.
We got a letter from 1,800 scientifically trained medical profes-
sionals yesterday. It says communities across the nation will suffer,
not maybe, will suffer from poor—excuse me—still suffer from poor
air quality. Low-income families face the impacts of toxic air pollu-
tion every day from smog causing asthma attacks to toxic mercury
harming children’s neurological development. Far too many people
face a constant threat from the air they breathe and the impacts
of climate change. Now, that letter is signed by, among others, doc-
tors, Dr. Guillermo Arnaud of Tahlequah, Oklahoma, Dr. Therese
Kwan of Kingston, Oklahoma, Dr. Warren Teal of Carney, Okla-
homa. Doctors across this country and scientists across this planet
know that our health is adversely affected by these chemicals, and
by the way, carbon dioxide is in the Clean Air Act. It is in section
103, if you folks want to look at it. Carbon dioxide is in the Clean
Air Act. And yet you are trying to take away the ability of Uncle
Sam to protect our kids from asthma, and I have got a problem
with that, and I am going to ask you this question because I think
it is fundamental to this disagreement. I respect your opinion and
right to have an opinion. But the National Science Foundation,
these doctors, the IPCC, depending on science from the U.S. Navy,
from Nobel Prize winners, none of whom are going to be called by
this committee, by the way, and I think it is too bad we don’t have
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real scientists up here, all of these people say that these things are
bad for our kids’ health, and yet this committee, their first witness
calls somebody, rather than listening to Nobel Prize winners,
thinks somehow that he is smarter than the 2,500 scientists that
are telling us this is a problem.

Now, I want to ask you this question. You have got, I think,
grandkids, and I trust that if your grandkids were having a health
problem, if they couldn’t breathe, if asthma is affecting them, that
you wouldn’t take them to a lobbyist for the fossil fuel industry,
you would take them to a pediatrician. You would take them to a
scientist. So the question I ask you is, shouldn’t we listen to the
scientists here rather than the politicians and shouldn’t we trust
people of science that have an overwhelming conclusion about this
issue? And I will yield to you for an answer.

Mr. INHOFE. Thank you very much. And that is essentially the
same question asked, so I will respond to it. Yes, in the very begin-
ning when people were listening just to the IPCC, as I said in my
opening statement, that has been pretty much debunked now. I
don’t know how anyone with a straight face is going to say that
that should be the leading science. When you mention scientists,
yes, many of them are saying this. If you go to my Web site , I have
given five speeches on this science, very long ones, I might add. We
started out with some 50 scientists, went up to 100 and up to sev-
eral hundred. And so there are many scientists that have varying
views. That is why I say, the science on this issue is mixed. The
economics are not mixed.

The last thing I want to mention, because somehow it has got to
be in this record, and this is responding to Mr. Waxman, the Court
did not mandate that the EPA regulate CO,, and this is words of
the Court. The EPA can avoid promulgating regulations if it deter-
mines that greenhouse gases do not contribute to climate change
or if it provides some reasonable explanation as to why it cannot.
Well, what they are saying is, they have three choices: either regu-
late it, don’t regulate it or do nothing, and that was not a mandate
from the Court, and I believe that has to be in here at some point.

Mr. WHITFIELD. I might say that we did invite a scientist to tes-
tify. Mr. Chu was invited, and he declined our offer.

Now, Senator Inhofe, do you have to go now or can you take
more questions?

Mr. INHOFE. I think I need to.

Mr. WHITFIELD. You need to go?

Mr. INHOFE. Yes.

Mr. WHITFIELD. All right. Well, we appreciate very much your
taking time to be with us, and we may very well have another
hearing

Mr. INHOFE. Let me thank you, because this is only the third
since 1984 when I left this that I have been invited to appear

Mr. RusH. Point of order, Mr. Chairman.

Mr. INHOFE [continuing]. And I appreciate it.

Mr. RusH. Point of order, Mr. Chairman.

Mr. WHITFIELD. Yes, sir.

Mr. RusH. Mr. Chairman, I just want to make sure that the
record accurately reflects that Secretary Chu indicated that he had
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a conflict in scheduling. He didn’t decline. It was just a conflict in
his schedule.

Mr. WHITFIELD. Well, we advised Secretary Chu but he had a
conflict in his schedule. Thank you.

OK. We will now call our second witness. Thank you, Senator
Inhofe. And our second witness is the Honorable Lisa Jackson, Ad-
ministrator of the United States Environmental Protection Agency,
and we are looking forward to her testimony. Ms. Jackson, thank
you very much for taking the time to join us today. We are looking
forward to your testimony and the opportunity to ask questions.
With that, I am going to go on and recognize you for an opening
statement. I will say that Senator Inhofe ended up taking almost
7 minutes in his opening statement, so we would be happy to give
you 7 minutes in your opening statement, so you are recognized.

STATEMENT OF LISA JACKSON, ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY

Ms. JACKSON. Well, thank you, Mr. Chairman. I will try not to
take all seven.

To you, Mr. Chairman and members of the Committee, thank
you for inviting me to testify about Chairman Upton’s draft bill to
eliminate portions of the Clean Air Act, the landmark law that all
American children and adults rely on to protect them from harmful
air pollution. The bill appears to be part of a broader effort in this
Congress to delay, weaken or eliminate Clean Air Act protections
of the American public. I respectfully ask the members of this com-
mittee to keep in mind that EPA’s implementation of the Clean Air
Act saves millions of American children and adults from the debili-
tating and expensive illnesses that occur when smokestacks and
tailpipes release unrestricted amounts of harmful pollution into the
air we breathe. Last year alone, EPA’s implementation of the Clean
Air Act saved more than 160,000 American lives, avoided more
than 100,000 hospital visits, prevented millions of cases of res-
piratory illness including bronchitis and asthma, enhanced produc-
tivity by preventing millions of lost work days, and kept American
kids healthy and in school.

EPA’s implementation of the Act also has contributed to dynamic
growth in the U.S. environmental technology industry and its
workforce. In 2008, that industry generated nearly $300 billion in
revenues and $44 billion in exports. Yesterday the University of
Massachusetts and Ceres released an analysis finding that two of
the updated Clean Air Act standards EPA is preparing to establish
for mercury, soot, smog and other harmful air pollutants from
power plants will create nearly 1.5 million jobs over the next 5
years.

As you know, Mr. Chairman, the Supreme Court concluded in
2007 that the Clean Air Act definition of “air pollutant” includes
greenhouse gas emissions. The Court rejected the EPA Administra-
tor’s refusal to determine whether that pollution endangers Ameri-
cans’ health and welfare. Based on the best available peer-reviewed
science, EPA found in 2009 that manmade greenhouse gas emis-
sions do threaten the health and welfare of the American people.
EPA is not alone in reaching that conclusion. The National Acad-
emy of Sciences has stated that there is a strong, credible body of
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evidence based on multiple lines of research, documenting that the
climate is changing and that the changes are in large part caused
by human activities. Eighteen of America’s leading scientific soci-
eties have written that multiple lines of evidence show humans are
changing the climate, that contrary assertions are inconsistent
with an objective assessment of the vast body of peer-reviewed
science and that ongoing climate change will have broad impacts
on society, including the global economy and the environment.

Chairman Upton’s bill would, in its own words, repeal that sci-
entific finding. Politicians overruling scientists on a scientific ques-
tion: that would become part of this committee’s legacy.

Last April, EPA and the Department of Transportation com-
pleted harmonized standards under the Clean Air Act and the En-
ergy Independence and Security Act to decrease the oil consump-
tion and greenhouse gas emissions of model year 2012-2016 cars
and light trucks sold in the United States. Chairman Upton’s bill
would block President Obama’s plan to follow up with Clean Air
Act standards for cars and light trucks of model years 2017
through 2025. Removing the Clean Air Act from the equation
would forfeit pollution reductions and oil savings on a massive
scale, increasing America’s debilitating oil dependence.

EPA and many of its State partners have now begun imple-
menting safeguards under the Clean Air Act to address carbon pol-
lution from the largest facilities when they are built or expanded.
A collection of 11 electric power companies called EPA’s action a
reasonable approach focusing on improving the energy efficiency of
new power plants and large industrial facilities. And EPA has an-
nounced a schedule to establish uniform Clean Air Act performance
standards for limiting carbon pollution at America’s power plants
and oil refineries. Those standards will be developed with extensive
stakeholder input including from industry. They will reflect careful
consideration of cost and will incorporate compliance flexibility.

Chairman Upton’s bill would block that reasonable approach.
The Small Business Majority and the Main Street Alliance have
pointed out that such blocking action would have negative implica-
tions for many businesses, large and small, that have enacted new
practices to reduce their carbon footprint as part of their business
models. They also write that it would hamper the growth of the
clean energy sector of the U.S. economy, a sector that a majority
of small business owners view as essential to their ability to com-
pete.

Chairman Upton’s bill would have additional negative impacts
that its drafters might not have intended. For example, it would
prohibit EPA from taking further actions to implement the Renew-
able Fuels Program, which promotes the domestic production of ad-
vanced biofuels.

I hope this information has been helpful to the committee, and
I look forward to your questions. Thank you.

[The prepared statement of Ms. Jackson follows:]
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Opening Statement of Lisa P. Jackson
Administrator, United States Envirenmental Protection Agency
Hearing on a Draft Bill to Eliminate Portions of the Clean Air Act
Subcommittec on Energy and Power
Committee on Energy and Commerce
United States House of Representatives
February 9,2011

Mr. Chairman and members of the Committee, thank you for inviting me to testify about
Chairman Upton’s draft bill to eliminate portions of the Clean Air Act, the landmark law that all
American children and adults rely on to protect them from harmful air pollution.

In April 2007, in the case of Massachusetts v. EPA, the United States Supreme Court
concluded that the Clean Air Act’s definition of “air pollutant” includes greenhouse gas
emissions.! The Court rejected the EPA Administrator’s refusal to determine whether that
pollution endangers Americans” health and welfare ?

Based on the best available peer-reviewed science and EPA’s review of thousands of
public comments, I found in December 2009 that manmade greenhouse gas emissions threaten
the health and welfare of the American people.”

For its part, the National Academy of Sciences has stated that “there is a strong, credible
body of evidence, based on multiple lines of research, documenting that the climate is changing
and that these changes are in large part caused by human activities.”* Eighteen of America’s
leading scientific societies have stated that multiple lines of evidence demonstrate that humans
are changing the climate, that “contrary assertions are inconsistent with an objective assessment
of the vast body of peer-reviewed science,” and that “ongoing climate change will have broad
impacts on society, including the global economy and the environment.™ Scientists at the
thirteen federal agencies that make up the U.S. Global Change Research Program have reported
that climate change, due primarily to human-induced emissions of heat-trapping gases, poses
significant risks to the wellbeing of the American public.®

Chairman Upton’s bill would, in its own words, “repeal” the scientific finding regarding
greenhouse gas emissions. Politicians overruling scientists on a scientific question — that would
become part of this Committee’s legacy.

''549 U.S. 497, 528-29 (2007).

2 1d. at533.

* 74 Fed, Reg. 66,496, er seq. (Dec. 15, 2009).

4 National Research Council of the National Academies, Advancing the Science of Climate Change, 2010
(http://www.nap.edu/ catalog.php?record_id=12782#toc). “While much remains to be learned, the core
phenomenon, scientific questions, and hypotheses have been examined thoroughly and have stood firm in the face of
serious scientific debate and careful evaluation of alternative explanations.” Jd. See also May 2009 Statement by
the National Academy of Sciences of the United States and the Science Academies of Twelve Other Nations
(http://www.nationalacademies.org/includes/G8+5energy-climate09.pdf).

* October 21, 2009 Statement by Eighteen U.S. Scientific Societies (http://www.aaas.org/news/releases/2009/
1021climate_letter.shtml).

¢ U.S. Global Change Research Program, Global Climate Change Impacts in the United States (2009)
(http://downloads.globalchange.gov/usimpacts/pdfs/climate-impacts-report.pdf).
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The text of Chairman Upton’s bill could have additional negative impacts that its drafters
might not have intended. For example, the bill likely would prohibit EPA from taking further
actions to implement the Renewable Fuels Program, which promotes the domestic production of
advanced bio-fuels.

Chairman Upton’s bill is not the only pending suggestion to delay, weaken, or eliminate
Clean Air Act protections of the American public. I respectfully ask the members of this
Committee to keep in mind that EPA’s implementation of the Clean Air Act saves millions of
American adults and children from the debilitating and expensive illnesses that occur when
smokestacks and tailpipes release unrestricted amounts of harmful pollution into the air that all
of us breathe. In 1990 alone, EPA’s implementation of the Act prevented an estimated 18
million child respiratory ilinesses, 850,000 asthma attacks, 674,000 cases of chronic bronchitis,
and 205,000 premature deaths.’? If Congress allows EPA to continue implementing the Act,
then the benefits of that work are projected to reach $2 trillion in 2020 alone."”® Over the period
from 1990 through 2020, the benefits of implementing the Clean Air Act are projected to exceed
the costs by a factor of more than 30 to 1.

Thank you. I'look forward to your questions.

‘2 EPA, Section 812 Retrospective Analysis: The Benefits and Costs of the Clean Air Act, 1970 to 1990, October
1997 (http://www.epa.gov/oar/sect812/1970-1990/chptr1_7.pdf).
B EPA, Section 812 Prospective Analysis: The Benefits and Costs of the Clean Air Act, 1990 to 2020, August 2010
gmp://www.epa.gov/oar/sectS 12/augl0/fullreport.pdf).

1d.
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Mr. WHITFIELD. Ms. Jackson, thank you very much.

Before you came in, I had mentioned in my opening statement
that Congress had specifically looked at regulating greenhouse
gases on three different occasions: one in 1990 when the last Clean
Air Act Amendments were adopted. They rejected it then. Number
two, 1998, when the Senate voted 95 to 0 not to take up the Kyoto
Protocol, objecting to the greenhouse gas regulations in the Kyoto
Protocol, and then last when the U.S. Congress refused to adopt
the cap-and-trade bill. So Congress on three separate occasions has
spoken very clearly that in its opinion we do not need to regulate
greenhouse gases. So I would ask you the question just your per-
sonal opinion, do you object to Congress having an up or down vote
approving or disallowing EPA’s greenhouse gas regulations?

Ms. JACKSON. Sir, I am here to explain the impact of our green-
house gas regulations and then Congress is obviously going to
make a determination whether——

Mr. WHITFIELD. So you wouldn’t object to Congress having an up
or down vote on your regulations then, correct?

Ms. JACKSON. Sir, I would not presume to tell Congress its busi-
ness.

Mr. WHITFIELD. Thank you. Now, I want to ask you, did your
agency conduct an overall comprehensive assessment of the cost of
the greenhouse gas regulations?

Ms. JACKSON. We conducted assessments of costs of regulations.
We did not conduct an assessment of the cost of the endangerment
finding because it is a scientific finding.

Mr. WHITFIELD. But do you have any idea what the costs of the
greenhouse gas regulations would be?

Ms. JACKSON. As we propose regulations, for example, the cars
rule that I mentioned in my opening statement, we do a regulatory
impact analysis that is required

Mr. WHITFIELD. And by the way, on the car thing, it is my under-
standing that cost $52 billion. Is that correct?

Ms. JACKSON. The cost of the cars and trucks rule, I don’t have
the exact number in front of me, but

Mr. WHITFIELD. Well, my understanding——

Ms. JACKSON [continuing]. We also did

Mr. WHITFIELD [continuing]. The light-duty vehicle rule, accord-
ing to the information I have, cost $52 billion and will increase in
2016 the cost of one of those vehicles by $948. Now, we recognize
cost goes along with regulations but it is also the information that
we have that by the year 2100, the greenhouse gas standards for
the light-duty vehicle is expected to reduce global temperatures by
.006 degrees Centigrade, $52 billion, and that is about mobile
sources, and I don’t think anyone has any idea what the regulation
of stationary sources will be. Would you give us a guess on what
the cost would be on that?

Ms. JACKSON. Mr. Chairman, just two points. The auto rules that
you speak about were hailed by the industry, consumers, and envi-
ronmentalists because of cost savings. There are efficiency rules for
automobiles and trucks and so they pay for themselves, and as the
price of gas increases, they pay for themselves in shorter and short-
er periods. I believe at the time the estimate was somewhere be-
tween 3 and 4 years. So the money you save on gasoline——
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Mr. WHITFIELD. You know, another understanding that I have is
that there really is no technology available to really reduce green-
house gases other than efficiencies. Would you agree with that?

Ms. JACKSON. There are emerging technologies for stationary
sources but energy efficiency is thought to be the low-hanging fruit
in terms of-

Mr. WHITFIELD. And that is my understanding, that we are get-
ting ready to implement this tremendous greenhouse gas regula-
tion. In fact, your air chief indicated that if your tailoring rule is
determined to be illegal, that EPA is going to require 6 million
sources to obtain Title V operating permits and would have to have
82,000 permitting actions under the PSD program resulting in an
estimated $22.5 billion just for the permitting authorities.

Ms. JACKSON. It sounds like you agree with me, that the tai-
loring rule is a good idea to protect small businesses from——

Mr. WHITFIELD. But it

Ms. JACKSON [continuing]. Unneeded regulation.

Mr. WHITFIELD. Doesn’t it explicitly violate the language of the
Clean Air Act which says specifically if it is 100 or 250 tons per
year emitting, that it must be regulated?

Ms. JACKSON. No, sir, I don’t see it as a violation. I see it as look-
ing:

Mr. WHITFIELD. But that is what the language says, doesn’t it?

Ms. JACKSON. The legal theory

Mr. WHITFIELD. And your tailoring rule says what, 25,000 tons,
or is it 75,000 tons?

Ms. JACKSON. It is 100,000 tons, equivalent of a railroad car

Mr. WHITFIELD. Tell me about this—well, my time is expired.
Thank you, Ms. Jackson.

I recognize at this time Mr. Rush.

Mr. RusH. Well, Administrator Jackson, I am certainly glad to
see that you finally arrived. It wasn’t easy getting you here but you
are here.

First of all, do you have a scientific or a technical background?

Ms. JACKSON. Yes, sir, I am a chemical engineer by training. I
have a master’s degree in chemical engineering from Princeton
University and an undergraduate degree from Tulane University.

Mr. RusH. Well, I am glad to know that. I am glad to know that
we do finally have someone with a scientific background here on
the panel.

Do you find it as amazing as I do that the subcommittee has not
called any scientists, medical professionals, biologists, ecologists or
any other scientists to consider this draft legislation? What do you
think about that?

Ms. JACKSON. Sir, I think if this is going to be a referendum on
a scientific question, it would be important to hear from the best
scientists in our country.

Mr. RusH. Thank you very much. The legislation we are consid-
ering today overturns your scientific determination that carbon
emissions are dangerous, and I am concerned about the precedent
that this would set. Whether carbon pollution is dangerous or not
is fundamentally, I agree with you, a scientific question and not a
political question. I believe that we should leave these types of de-
cisions to expert scientists. Are you aware of any precedent for
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Congress to overrule EPA or any other agency on a question of
science like this?

Ms. JACKSON. I am not aware of it, sir.

Mr. RusH. Chairman Upton said yesterday that he does not be-
lieve that climate change is caused by human pollution. That cer-
tainly is an extreme view that has been rejected time and time
again by scientists, so now he is trying a different approach. He is
asking this committee to approve legislation that says he is right
and the scientific community has made a glaring mistake. I don’t
believe that is the right way for us to proceed. We should be telling
you to listen to America’s best scientists and not ignore them be-
cause Chairman Inhofe or Chairman Upton have decided that they
don’t like their conclusions. Senator Inhofe testified earlier just a
few moments ago that the science on climate change is mixed but
that the economics are not. As I stated during my questioning of
the Senator, the Clean Air Act has been the catalyst for creating
close to 2 million jobs and creating an industry generating $300 bil-
lion in revenues. Are the economics as mixed as Senator Inhofe
suggests, in your opinion?

Ms. JACKSON. Sir, the history of the Clean Air Act’s implementa-
tion I think is consistent with what we would see for its implemen-
tation with carbon dioxide and greenhouse gas pollution, and that
is that our economy can grow and thrive because of innovation
while we reduce pollution and increase energy efficiency.

Mr. RusH. Thank you, Mr. Chairman. I yield back.

Mr. WHITFIELD. At this time I recognize the gentleman from
Michigan, Mr. Upton, for 5 minutes.

Mr. UpTON. Thank you. Mr. Chairman, and welcome, Adminis-
trator. You found a parking place okay?

Ms. JACKSON. I didn’t find a parking place but I am here.

Mr. UproN. We had one right out there in the horseshoe. I
checked with the police in advance.

Ms. JACKSON. Thank you.

Mr. UpToN. I want to ask one quick question on maybe an unre-
lated topic first, and that is the boiler MACT rules. As you know,
you all asked for a 15-month extension back in December, and the
court said no, we want them done by, I want to say the 21st of Feb-
ruary. Would it be helpful, useful, constructive if we gave you a lit-
tle assistance legislatively to extend that deadline? Yes or no.

Ms. JACKSON. The EPA argued that we will need to make admin-
istrative re-proposal of the rule in order to increase the amount of
transparency in the time that we have, and I am disappointed that
we have to get the rule out but we will use the current administra-
tive processes under the Clean Air Act to ensure that the American
public and industry gets a chance to look at these new rules. They
will be significantly different.

Mr. UPTON. So would you like a little, sort of like

Ms. JACKSON. I believe the Clean Air Act is strong enough to
allow for that kind of transparency.

Mr. UpToN. OMB is not here. You can say whatever you want.
You can give the truth. Never mind.

Let me go to this hearing. You have petitioned to set GHG stand-
ards for agriculture emissions. We have the Farm Bureau coming
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on a later panel this afternoon. Do you intend to act on the agri-
culture emissions as part of GHG?

Ms. JACKSON. The number of agricultural sources subjected to
EPA’s reporting rule is zero. The number of agricultural sources
that would face any regulation for greenhouse gas emissions under
Clean Air Act permitting before July, 2013 is zero, sir.

Mr. UpTON. There are GHG emissions from non-road vehicles,
ships, boats, planes, railroads. Do you intend to set any standards
for those types of vehicles?

Ms. JACKSON. We have certainly, sir, been petitioned to do so. We
have made no determination on a regulatory calendar that I have
been briefed on.

Mr. UpTON. My State of Michigan, there have been some reports
that the implications of EPA GHG regs for the Michigan economy
would do a number of things: reduce Michigan GDP by $18 billion,
destroy 96,000 jobs, reduce household incomes by nearly $1,600
and reduce Michigan manufacturing output by $2.3 billion. Those
are independent estimates. Has EPA done an analysis of what the
full costs of regulating GHGs under the Clean Air Act would be by
State or by the entire country?

Ms. JACKSON. We have done impact analysis and economic anal-
ysis as we propose and finalize regulations, sir, but the analysis
you are referring to is of regulations we have yet to propose and
implications that therefore would be unfair. We would actually
have to go to industry and ask them to tell us what it is they are
planning to do in order to tell them what the impacts might be so
that is a very difficult hurdle and probably not one that industry
would welcome.

Mr. UpTON. A number of us have commented about the regula-
tions that could be imposed in this country versus on employers
overseas. Does EPA intend to look at the potential of jobs leaving
the United States and going someplace else? Is that going to be a
factc(l)g that is going to be considered as the regulations are pur-
sued?

Ms. JACKSON. Certainly part of our economic analysis is an im-
pact on jobs, both jobs that could be lost but also jobs that could
be gained, and you heard in my opening statement that there are
potentials for our environmental and air pollution control industry
jobs to actually have increases.

Mr. UpTON. And that figure, what was it? How many jobs? I
know you cited—did you say 96,0007

Ms. JACKSON. I believe there was a study yesterday that talked
about nearly 1.5 million jobs over the next 5 years. That was not
an EPA study, that was University of Massachusetts and CERES.
That is an independent study.

Mr. UpTON. So if the Continuing Resolution which might be a
funding freeze at 2008 levels is adopted, that would be—you would
have a pretty difficult reaching that number of inspectors. Would
these be EPA government jobs?

Ms. JACKSON. Sir, this was an independent——

Mr. UpTON. Would they be contracted out?

Ms. JACKSON. No, no. These are not government jobs in any way,
and with respect to your question on budget, the EPA’s regulatory
authority incentivizes and promotes innovation in the private sec-
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tor. It promotes investments here. There are estimates that there
is almost $2 trillion waiting to be invested in this country, and that
is what that study is

Mr. UPTON. I mean, what I am interested in is the net increase
or decrease in jobs, and you may have more inspectors that are out
there but at the same time you might not have nearly as many
companies still producing goods here because they might go some-
place else. I am more concerned about a dramatic net loss of jobs
rather than an increase based on the proposal.

So I see my time is expired. Thank you, Mr. Chairman.

Ms. JACKSON. I just want to clear up for the record, I don’t know
what net increase in inspectors you are speaking of. I do believe
that we remain committed to enforcing the Clean Air Act but none
of the jobs numbers that I speak about are public sector employ-
ment, they are private sector employment. Thank you.

Mr. WHITFIELD. The gentleman from California is recognized for
5 minutes.

Mr. WaXMAN. Thank you, Mr. Chairman.

Administrator Jackson, the Republicans have made the argu-
ment that you don’t have the authority under the Clean Air Act to
do this regulation of greenhouse gases. Are they right?

Ms. JACKSON. No, sir, they are not.

Mr. WAXMAN. The Clean Air Act requires you to regulate carbon
emissions?

Ms. JACKSON. Yes. As the Supreme Court said, greenhouse gas
emissions fit within the definition of pollution under the Clean Air
Act.

Mr. WAXMAN. Republicans further have made the argument that
public health is not at risk from these greenhouse gases. Could
that be true?

Ms. JACKSON. No, sir, I don’t believe that to be the case. The
endangerment finding is about that very issue, and in that finding,
we determined that unchecked greenhouse gas emissions increase
the intensity and duration of heat waves. That increases heat-re-
lated mortality and morbidity, especially among children, among
the elderly, among the sick, people who work outdoors, people who
can’t afford air conditioning or have never needed it because their
climate was temperate enough. By raising temperatures, you also
exacerbate the impact of smog, and we know the life-threatening
impacts of smog on people who have compromised lung function,
especially people with asthma and other lung diseases. Unchecked
emissions are said by our best scientists to increase the severity of
flooding, and having grown up in New Orleans and seeing the im-
pacts of flooding on just one small part of the town, the part I
know, I know that that also means more contamination, more pol-
lution, more disease as we deal with the impacts of our changing
climate.

Mr. WAXMAN. So this is really a threat to the public health, and
if we don’t regulate we are allowing that threat to become greater?

Ms. JACKSON. That is the nexus of the endangerment finding. It
is a threat to our public health as Americans and our welfare, sir.

Mr. WAXMAN. You have been criticized for this finding that
greenhouse gases endanger the public. Mr. Abbott, the Texas Attor-
ney General, claims that the finding is arbitrary and legally
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flawed. We learned yesterday, however, that your predecessor in
the Bush Administration looked at the science and apparently
reached the same conclusion you did. In a private letter to Presi-
dent Bush, Administrator Johnson stated, and I quote, “The latest
science on climate change requires the Agency to propose a positive
endangerment finding as was agreed to at the Cabinet-level meet-
ing in November.” According to Mr. Johnson, “The latest climate
change science does not permit a negative finding nor does it per-
mit a credible finding that we need to wait for more research.” And
I gather Mr. Johnson didn’t like to have to say that because he is
not happy about the proposals that you have made, but as a matter
of fact, what you have proposed is very similar to what he would
have had to propose as well. Are you surprised that the predecessor
in the Bush Administration privately reached the same conclusion
that you have?

Ms. JACKSON. I think that the letter which I saw yesterday when
it was released is proof that it is not me sitting in the administra-
tor’s chair who looks at the science and makes a finding of
endangerment but clearly past administrators have felt and have
believed the same based on their:

Mr. WaAXMAN. Well, once you have reached those findings, once
you have reached the conclusion that this is not a hoax but that
public health and welfare are endangered, then the question is,
what do we do about it? And the Republican approach is not to let
anything be done, not to pass legislation—they didn’t offer an alter-
native to our bill last year—not let EPA act. In fact, they would
go so far as to say that you can’t even allow some of the voluntary
efforts to report and try to reduce carbon emissions. You are being
vilified for proposing the same measure that your Republican pred-
ecessor called “prudent, responsible, cost-effective, and practical.”
Both Republican and Democratic Administrators saw the same
science and reached the same conclusion. Unfortunately, President
Bush and his people told Administrator Johnson don’t move for-
ward on it. You represent a President that wants to protect the
public health, safety, and well-being and he has allowed you to do
your job. I think that Congress ought to allow you to do your job
as well. And if we have an alternative, let us hear what it is, but
saying there is no problem, it is all a hoax, is not a responsible an-
swer.

Thank you, Mr. Chairman.

Mr. WHITFIELD. I recognize the gentleman from Texas for 5 min-
utes.

Mr. BARTON. Thank you. Thank you, Mr. Chairman.

The Minority seems to be of the impression that we didn’t want
you to attend, Madam Administrator. We are delighted you are
here. If I knew you better, I would come down and hug you. I can
assure you that Chairman Upton and Chairman Whitfield and
Chairman Stearns are going to invite you numerous times, you and
your deputies, to come before this committee and its various sub-
committees for the next 2 years. So welcome, and we do appreciate
your attendance.

I need to educate the subcommittee briefly before I start asking
my questions because there is an attempt by Chairman Waxman
and perhaps by yourself to rewrite history. The Clean Air Act does
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not specifically mention CO; as a criteria pollutant. The reference
that Mr. Inslee made talks about ozone, not carbon dioxide. The
court case in Massachusetts v. EPA was a 5-4 decision in which the
majority of the Supreme Court said that since it did not explicitly
prohibit CO, being regulated under the Clean Air Act, it might
could be, and the EPA needed to—I don’t think the EPA needed to
but it said the EPA could make a decision.

As you well know, when your Administration, Mr. Obama, Presi-
dent Obama, came into office very quickly issued an endangerment
finding, saying that CO; should be regulated. Mr. Waxman alluded
to a private letter that has miraculously come forward in the last
day or so for this hearing, and I would emphasize the term “pri-
vate.” I would hope that maybe we could get Carol Brown’s private
correspondence and some of the other Obama officials’ private cor-
respondence. We do have some e-mails from the direct supervisor
of Mr. Carlin back and forth to people in the White House in which
Mr. Carlin is explicitly told stop investigating whether CO; is a
danger, the decision has been made, the White House has decided
that they are going to issue a endangerment working, stop working
on this report. I don’t have those e-mails with me but they are
available.

So I am going to ask you the same question that I asked Senator
Inhofe. Under the Clean Air Act, which is the law of the land, as
amended, does anything in Mr. Whitfield’s and Mr. Upton’s pend-
ing legislation change the standard on ozone?

Ms. JACKSON. The——

Mr. BARTON. The answer is no.

Ms. JACKSON. Would you like me to answer, sir?

Mr. BARTON. Well, I am willing if you will go through it quickly.
I have got a minute and 50 seconds here.

Ms. JACKSON. I see. Well, what I would say is that I am con-
cerned that there needs to be an analysis to ensure that there
aren’t unintended consequences. My belief is that there is no inten-
tion in the legislation——

Mr. BARTON. But the legislation does not change the standard on
ozone, it does not change the standard on particulate matter, it
does not change the standard on carbon monoxide, it does not
change the standard on NOy, it does not change the standard on
sulfur dioxide and it does not change the standard on lead, does
not change the enforcement criteria, does not change the quan-
tities, does not change any of the Clean Air Act on the criteria pol-
lutants that this committee amended and passed back in 1990. Is
that not correct?

Ms. JACKSON. I believe the intent is only to gut portions of the
Clean Air Act, sir, not

Mr. BARTON. That is the Clean Air Act.

Ms. JACKSON. But it is changing, gutting portions of the Clean
Air Act——

Mr. BARTON. How?

Ms. JACKSON [continuing]. For certain pollution, some of which
is pollution——

Mr. BARTON. CO>——

Ms. JACKSON [continuing]. Not only because it is a greenhouse
gas.
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Mr. BARTON. Madam Administrator, CO» is not mentioned in the
Clean Air Act. It is a 5-4 decision that it might be. It is your Ad-
ministration’s position that it should be. I respect that. I respect
that. But that doesn’t mean that it has to be, and unless you can
refute all these cost-benefit analyses that have been done inde-
pendently about the millions of jobs and hundreds of billions of dol-
lars per year, I would say that the Congress as an independent
arm of the Federal Government has an obligation to clarify what
the Clean Air Act really does regulate. That is our obligation. Do
you have an objection to that?

Ms. JACKSON. Again, sir, I would not presume to tell the Con-
gress its business in any way.

Mr. BARTON. Well, my time is expired. I am going to yield back.
I am going to ask you some specific questions in writing about
what you are doing in Texas. You have denied every existing air
permit issued since 1992, and we are going to ask some specific
questions about that. Thank you.

Mr. WHITFIELD. I recognize the gentleman from Michigan for 5
minutes of questions.

Mr. DINGELL. Mr. Chairman, I thank you.

Madam Administrator, welcome to the committee. I have a num-
ber of questions on which I would like, if possible, to get yes or no
answers, and I say that with respect.

EPA has already issued regulations under Title II of the Clean
Air Act. It has issued its determinations for regulations under the
Title V permit program and it is also for under sections 111 for the
prevention of significant deterioration, and in addition to that, it
would appear that EPA can issue regulations under the National
Ambient Air Quality Program. Is that correct?

Ms. JACKSON. Yes, sir.

Mr. DINGELL. So we have a potential here then for at least four
different sets of regulations plus State implementation plans which
could also cover these questions?

Ms. JACKSON. Yes, sir.

Mr. DINGELL. So you have an unholy complicated mess here if
you are going to regulate greenhouse gases. Is that right?

Ms. JACKSON. Pursuant to the Clean Air Act, those are all re-
quirements, sir.

Mr. DINGELL. Now, Madam Administrator, what other provisions
of the Clean Air Act can EPA use to issue regulations in the next
5 years in terms of greenhouse gas emissions?

Ms. JACKSON. Sir, did you mention the new source performance
standard provisions of the Clean Air Act? EPA has already an-
nounced the schedule to put forth new source performance stand-
ards for utility sector and for the refinery sector. I know you said
5 years, but those are in the next 2 years.

Mr. DINGELL. This gives you an unbelievably complicated proc-
ess, especially if you are going to bring the States into the matter
as required under the state implementation plans.

Now, Madam Administrator, how many different regulations to
introduce greenhouse gas emissions could this add up to? I don’t
think you can tell us here this morning, and I am not sure anybody
including the prophet Esau can give us that number. But would
you please submit for the record the number of potential regula-
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tions and the number of potential regulatory sources under the
statute that are going to be used here.

Now, Madam Administrator, so it is clear that these regulations
could add up to a great multiplicity of stationary and mobile source
controls. Isn’t that right?

Ms. JACKSON. Yes, sir, but I do want to point out that the pur-
pose of tailoring rule was to manage that workload in a way that
ensures that the vast majority of sources would not be caught——

Mr. DINGELL. Madam Administrator——

Ms. JACKSON [continuing]. Under the Clean Air Act.

Mr. DINGELL [continuing]. This is not to criticize you, it is to try
and dig you out of an intolerable hole in which I find you, and I
am looking forward to your help in achieving that very important
purpose.

Now, under the provisions of the bill before us, should this legis-
lation become law, it would repeal the endangerment finding. Does
that put the national standards at risk? Yes or no.

Ms. JACKSON. Yes, sir, I would think it would invite litigation on
past standards, and future standards are explicitly prohibited
under the draft.

Mr. DINGELL. Now, Madam Administrator, do you and the Ad-
ministration firmly support a national standard for auto fuel econ-
omy and greenhouse gas emissions, and are you committed to a
single national standard for the model years 2017 to 2025?

Ms. JACKSON. Yes, sir, we are very much committed to working
collaboratively with the industry and the States and staying at the
table as we did for the standards that we put out in May of 2010.

Mr. DINGELL. Now, does the draft legislation prevent EPA from
enforcing greenhouse gas reporting rule which contains information
that could inform the Congress relative to the Congress’s future ac-
tion? Yes or no.

Ms. JACKSON. Yes, sir.

Mr. DINGELL. Now, Madam Administrator, EPA’s endangerment
finding, let us refer to that, was that or is that a scientific finding
or a political finding?

Ms. JACKSON. It is a scientific finding, sir.

Mr. DINGELL. Now, Madam Administrator, could EPA have found
otherwise than it did?

Ms. JACKSON. No, I do not believe so, sir.

Mr. DINGELL. Madam Administrator, did your predecessors in
the previous Administration, that of Mr. Bush, find or propose oth-
erwise than you have done?

Ms. JACKSON. An endangerment finding was prepared and sent
to the White House but the White House did not open the e-mails.

Mr. DINGELL. OK. We have done it with 7 seconds overrun.
Thank you.

Ms. JACKSON. Sir, may I correct one inaccuracy in my answer?
National ambient air quality standards and State implementation
plans are not required for greenhouse gases at this time. We have
been petitioned with respect to that matter. Thank you.

Mr. DINGELL. But I should be somewhat concerned that a court
which would make a finding that the Clean Air Act affected green-
house gases, that they might insist that that also be used on the
State implementation plans. Isn’t that so?
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Ms. JACKSON. Yes, sir. I just wanted to be clear on the current
state of——

Mr. WHITFIELD. I recognize the gentleman from Illinois, Mr.
Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman.

Welcome, Administrator Jackson. Just so we don’t get into a de-
bate next week when we have our hearing on the environment and
job creation, I am formally asking you if you would like to return
to talk, to address my subcommittee that deals with a huge portion
of the portfolio and also jobs. This hearing is about jobs, and that
is why we are focused on it. So I will give you time to think about
it, but I am formally asking you if you would like to join us next
week at our hearing.

This hearing is about jobs, and there is a chart on the screen,
and I don’t know if you have ever seen it, the National Environ-
mental Policy Act and Environmental Protection Agency were both
first authorized in 1970. Have you ever seen this char? Has it ever
occurred to you that there appears to be a cause and effect between
U.S. oil imports and these policies? If you look, what it is up there
is production and imports, and as we have been involved with, and
a lot of us would agree, important Clean Air Act amendments, it
has affected jobs and our reliance on imported crude oil. Have you
ever seen that, and do you think there’s a relation?

Ms. JACKSON. Sir, it is the first time I am seeing this particular
chart, and what I do know is that the energy efficiency and abil-
ity

Mr. SHIMKUS. But you wouldn’t dispute that our importation and
our ability to produce has declined? I mean, those are just Energy
Information Agency. Timeliness with the Clean Air Act and Clean
Air Act Amendments, it has had an effect on our energy produc-
tion. Well, let me move on. I will give you a chance to look at that,
and maybe next week

Ms. JACKSON. I don’t see anything on that chart that talks about
the Clean Air Act, sir, but I would be happy to

Mr. SHIMKUS. Well, it is related to the time frame on the bottom
with 1970, so this is a timeline from 1920 to 2000, so——

Ms. JACKSON. I am sure there are a lot of things that happened
in 1970 that can’t be attributed

Mr. SHIMKUS. Let me just go back now to other issues. This is
about job creation and the effect that the Environmental Protection
Agency has, and we are going to hear the testimonies when we
have the next panel. Let me—you recognize these folks, right? And
my friends on the other side. These are the folks that were affected
by the 1992 Clean Air Act Amendments. This is from Kincaid Mine
in my district. One thousand miners’ jobs were closed because of
the Clean Air Act. The reason why we could not pass into law
through the Senate Waxman-Markey is because we successfully
made the argument that this would create higher cost energy and
jobs would be destroyed, and these folks should be awarded a
medal for stopping the job-destroying aspects of the Waxman-Mar-
key bill. Illinois lost 14,000 jobs during the last round, and Ohio
lost 35,000 jobs during the Clean Air Act Amendments.

And so this hearing is about jobs and the effects of jobs, and I
think we can make an argument on carbon dioxide not being a cri-
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teria pollutant under the Clean Air Act and that we have gone
around the legislative ability by using the courts and using regu-
latory authority to regulate something that should not be regulated
but let us assume you all are successful. I have in front of me a
power plant that is being built, 1,600 megawatts. If we mandate
them to reduce carbon dioxide emittance by 60 percent, what
amount of the energy that they produce will have to be used to cap-
ture that carbon? Do you know what that is?

Ms. JACKSON. Sir, I am sure you are going to give me the num-
ber.

Mr. SHIMKUS. It is 22 percent. The energy that they are going
to put on the grid will now have to capture. If they go to 85 per-
cent, do you know how much energy that would require? Thirty
percent of what they were going to put on the grid to sell. Do you
believe in the law of supply and demand?

Ms. JACKSON. Do I believe in the law of:

Mr. SHIMKUS. Supply and demand, economics 101.

Ms. JACKSON. The economic principle of supply and demand? It
is not a tenet of faith, sir. It is a

Mr. SHIMKUS. No. Do you believe it?

Ms. JACKSON [continuing]. An economic model, and I was trained
in it.

Mr. SHIMKUS. Do you believe it?

Ms. JACKSON. Yes, I believe that it is generally——

Mr. SHIMKUS. That if you constrain a product and there is a high
demand, that costs go up?

Ms. JACKSON. It depends on the elasticity of the cost curves.

Mr. SHIMKUS. And I would say that here is an example of us hav-
ing power on the grid that this regulation is now going to constrain
because we are going to have to use energy to capture carbon
which is not energy we can put on the grid so the people who are
going to buy this have to buy, what, higher power. You know what
the capital expense for this power plant is if they are going to build
new facilities to capture carbon, what is the new capital expense
at 60 percent? It is $1.8 billion. If it is 85 percent, their capital ex-
pense, this is new spending, $2.3 billion.

Ms. JACKSON. Sir, under the——

Mr. SHIMKUS. Do you know where they have to go to pipe the
carbon capture and sequestration, how far? We think the closest
might be 70 miles. Who is going to pay for the pipeline? And then
how big a sequestering facility has to be there? The point is, this
regulation is going to skyrocket electricity costs, which will destroy
jobs.

I yield back my time, Mr. Chairman. Thank you.

Mr. WHITFIELD. Thank you.

Ms. JACKSON. Sir, may I respond to just a few things for the
record?

Mr. WHITFIELD. Sure.

Ms. JACKSON. The first is, under the Clean Air Act, which is a
public health——

Mr. SHIMKUS. Mr. Chairman, I would like to, if she would yield,
I would address this the same way that Chairman Waxman ad-
dressed Senator Inhofe and not allowing him, so if my colleagues
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on the other side want to give her time, they should do it on their
time.

Mr. WHITFIELD. Very good point.

Mr. Inslee, you are recognized for 5 minutes.

Mr. INSLEE. Thank you. I think this is interesting, a 5-4 Supreme
Court decision was good enough in Bush v. Gore to be settled law.
A 5-4 decision in United Citizens was good enough to allow cor-
porations to run America. But all of a sudden a 5-4 decision of the
Supreme Court that you expect the EPA and us to just ignore.

Now, I want to make sure that we are clear about this. The Su-
preme Court, which binds all of us who have taken an oath to the
Constitution at the moment, says, “Carbon dioxide, methane, nitric
oxide and hydrofluorocarbons are without a doubt physical and
chemical substances which are emitted into the ambient air. The
statute is unambiguous.” The statute is unambiguous. Madam Ad-
ministrator, is it clear that you are bound by this decision and that
we have got to regulate CO3?

Ms. JACKSON. Absolutely, sir.

Mr. INSLEE. And I want to tell you the last witness, Senator
Inhofe, we appreciate him coming here. We know he is a person of
strong beliefs. He tells us he is writing a box called The Hoax.
Now, I haven’t seen it but I think it is about the alleged Apollo
moon landing on the lunar surface because we know there are peo-
ple that are still out there doubting that. They are doubting that
the National Academy of Science has confirmed we landed on the
moon. They are doubting the IPCC that confirmed we have landed
on the moon, but there are still those who doubt.

And I want to ask you about the status of science on this. Could
I have the picture of the Arctic put up, please? This is a picture,
I am afraid it is not as visible as I would have liked. This is a pic-
ture of the current status of the Arctic ice cap in September. It is
difficult to view, but there is a red line showing what the Arctic
ice cap used to look like before we started dumping millions of tons
of carbon dioxide into the atmosphere, and what it shows, that the
Arectic ice cap has now shrunk about 40 percent by mass. Now, sev-
eral years ago thought it was going to disappear in its entirety, and
this is the air conditioner for the world. This is what controls the
ambient air, bounces light back, and it is going to disappear. Now,
scientists thought it was by 2040. Now we think it might be within
this decade actually being gone.

Now, my understanding of the status of the science, National
Science Foundation, National Academy of Science, International
Panel on Climate Change, 2,500 sciences who sent this committee
a letter dated a couple days ago saying that this science is clear
by compelling, cogent and consistent evidence in the peer-reviewed
literature that we are having an impact on climate, visibly in
many, many manifestations, this being just one of them.

I have not been able to find—and I understand for political pur-
poses people are trying to drum up questions about this. I under-
stand politics. But I have not been able to find a peer-reviewed sci-
entific study that challenges this finding of the consensus of sci-
entists in America, including those who work for the United States
Navy, and they do a pretty good job on our submarines. Is it a fair
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statement that there is wide, wide consensus about the science
upon which you have made this finding?

Ms. JACKSON. Yes, sir, it is very broad and based on multiple
lines of research.

Mr. INSLEE. And are you aware of any single peer-reviewed sci-
entific journal which has questioned the foundations of the rela-
tionship between our actions on earth and the increase in CO; in
the atmosphere? Because I am not.

Ms. JACKSON. I am not, sir.

Mr. INSLEE. Now, I tell you what, I hear a lot of political flacks,
I hear a lot of people on television saying the science is question-
able, but we can’t find one single peer-reviewed research study that
has questioned this science, and I hope the people who are distrib-
uting information at this hearing will point out that the Republican
Party that wants to pass this Dirty Air Act will not produce one
single peer-reviewed scientific piece of literature which questions
the finding of the Environmental Protection Agency. I think that
is pretty stunning that they want to put our kids’ health at risk
and won’t produce one peer-reviewed piece of research to support
their conclusion.

One last question on the economy. In fact, the research has
shown that we increase our economy by a factor of three or four
every time we make an investment under the Clean Air Act, and
I want to put in the record, and you made reference to this. It is
a study by industry and institutional investors. It is called New
Jobs, Cleaner Air, and it finds as a result of your proposal, there
will be an estimated job gain in Illinois of 122,695 jobs associated
with the new construction jobs, the new scientific jobs, the new jobs
in utilities associated with making the air cleaner. Is it a fair thing
to believe that as we make our air cleaner, we can grow our econ-
omy?

Ms. JACKSON. Yes, sir.

Mr. INSLEE. Thank you.

Mr. WHITFIELD. I recognize the gentleman from Oklahoma, Mr.
Sullivan.

Mr. SULLIVAN. Thank you, Mr. Chairman, for holding this hear-
ing. I would like to state that this hearing is not about science, it
is about the destructive economic impacts of the EPA trying to use
the Clean Air Act for what it was never designed to do: regulate
greenhouse gases.

Administrator Jackson, thank you for being here today. I have
several companies my district ranging from chemical companies,
manufacturing, energy companies, and they are scared to death of
the EPA’s pending rules on greenhouse gas. The energy industry
in my State employs over 320,000 workers, and I intend to see that
number grow by vigorously supporting this legislation. The Okla-
homa Farm Bureau is also concerned with the GHG rule as they
are the second largest industry in my State. Heck, Administrator
Jackson, I even have churches that are concerned about this.

You have been petitioned to set GHG standards for agriculture
emissions. Do you intend to act on this?

Ms. JACKSON. Sir, as I stated earlier, there are no agricultural
sources subject to EPA’s mandatory reporting rule and no agricul-
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tural sources that need to address greenhouse gas emissions in
Clean Air Act permits before July of 2013.

Mr. SULLIVAN. So that would be no, just no?

Ms. JACKSON. Yes.

Mr. SuLLIVAN. Has EPA done an analysis on how much green-
house gas regulations will impact the cost of producing food on
farms and the price that American families will have to pay at the
grocery store? We have a lot of people concerned that spend a lot
of their money on groceries, you are taxing the food they eat that
keeps them alive.

Ms. JACKSON. Sir, I just mentioned that we are not going to be
regulating agricultural sources. They are not even subject to our
mandatory reporting rule for greenhouse gases.

Mr. SULLIVAN. But did you do any analysis on how it would af-
fect the price of food at all? You don’t do any of that, huh?

Ms. JACKSON. No, sir. When we analyze our regulations or, for
example, as we analyzed legislation pending before this committee
last year, we analyzed changes in potential energy costs, and of
course its impact on the economy.

Mr. SULLIVAN. Do you think it would be a good idea to require
an economic analysis on how these rules impact family farms and
the price of groceries? Is it that you don’t know what the total eco-
nomic impacts will be on the agricultural sector? All tolled, 17,000
farms nationwide are impacted by the EPA’s greenhouse gas regu-
lations.

Ms. JACKSON. Sir, we will do economic analysis of regulations as
they are proposed and finalized. That is a process required under
the Clean Air Act already.

Mr. SULLIVAN. I am concerned that we have no idea what the av-
alanche of greenhouse gas rules will cost, costs that could shift and
shatter the economy. The Obama Administration has come out re-
cently with an initiative for regulatory reform seeking to be more
business-friendly, stating that our regulatory system must take
into account benefits and costs. On paper, we agree. Has the EPA
done an analysis of what the full costs of regulating greenhouse gas
under the Clean Air Act will be?

Ms. JACKSON. We do regular analyses, and of course, we will be
complying with the Executive Order to do a cumulative review of
all of our regulations. Under the Clean Air Act, we know that the
benefits to costs of the Clean Air Act are 30 to 40 to one cumula-
tively, and in the regulations recently proposed are oftentimes at
least double if not an order or two of magnitude higher. The bene-
fits are higher than the cost.

Mr. SULLIVAN. So you will be doing analysis. When will you be
doing it? Do you know?

Ms. JACKSON. We will do economic analysis as part of the rule-
making process, sir.

Mr. SuLLIVAN. Has the EPA looked at the impact on jobs?

Ms. JACKSON. Yes. Just yesterday EPA put out a White Paper in
response to a question from a member of this committee on jobs
and the Clean Air Act, and it confirms that which we heard earlier
today which is that having regulatory certainty allows businesses
to innovate and give us clean air and grow our economy at the
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same time. That is the history and legacy of the Clean Air Act, sir.
It is a very powerful piece of legislation.

Mr. SULLIVAN. Have you looked at the risk of manufacturing jobs
overseas? I hear that all the time, that people are going to do it
if this happens. Do you look at that?

Ms. JACKSON. We do do an economic and jobs impacts analysis
on regulations as part of the regulatory process, sir.

Mr. SULLIVAN. But you haven’t done that yet?

Ms. JACKSON. We do them for the regulations as they come out
SO——

Mr. SuLLIVAN. When will you be doing it?

Ms. JACKSON. The regulations are proposed for, for example, new
source performance standards, we will do analysis as part of the
regulatory process.

Mr. SULLIVAN. Thank you. I yield back.

Mr. RusH. Mr. Chairman?

Mr. WHITFIELD. Yes?

Mr. RusH. I respectfully request that the White Paper that the
Secretary mentioned be entered into the record.

Mr. WHITFIELD. Without objection.

[The information appears at the conclusion of the hearing.]

Mr. WHITFIELD. I recognize at this time Mr. Markey of Massa-
chusetts.

Mr. MARKEY. I thank the gentleman.

This bill that we are considering, the Polluters Protection Act of
2011, repeals the scientific finding that global warming pollution is
dangerous. It ties EPA’s hands and prevents it from moving for-
ward with any regulations to reduce global warming pollution. It
even prevents EPA from thinking about global warming pollution
as part of its other duties under the Clean Air Act. In George Or-
well’s 1984, Big Brother’s faceless minions at the Ministry of Truth
dispose of politically inconvenient facts by pitching them down a
memory hole. Today, Big Oil and Big Coal have been working with
the Republican thought police to comb through each and every ref-
erence to global warming pollution in the Clean Air Act and then
disappear them, sending scientific consensus down the memory
hole at the expense of public health and welfare. But their bill will
create new jobs. The oil and the goal and the utility lobbyists who
are here today and watching on the Web all across America, there
are new people being hired in those industries to make sure that
the EPA cannot do its job, and we congratulate you for that pur-
pose.

But what this bill also does is to bar EPA from doing anything
further to reduce oil from cars, trucks, planes, boats or other
sources. The legislation might even nullify the progress we have al-
ready made over at EPA in reducing demand for oil. The Repub-
lican bill could result in an increase in our dependence of more
than 5 million barrels of oil per day by the year 2030, more than
we currently import from OPEC. So that is what we are doing
today. Tomorrow, in this very same subcommittee, we are holding
a hearing on the impact of Middle East unrest and its impact on
U.S. energy prices for consumers. That is like holding a hearing on
repealing FDA’s authority to regulate tobacco and then holding a
hearing the very next day on the dangers of tobacco in creating
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lung cancer. Five million barrels of oil per day. At $90 per barrel,
that is $164 billion a year we would send to OPEC if the Repub-
licans are accurate. That would fund al-Qaeda. That would fund
Hamas. That would fund Hezbollah. That would fund the Muslim
Brotherhood. That is what this money would be used to accomplish.
That is what their bill makes possible.

Now, I understand why Arab oil sheiks and Oklahoma oilmen
want the price of a barrel to continue to rise and to rise and to rise,
but the consequences for American young men and women that we
would have to send over there, the impact on our geopolitical sta-
tus around the world would be devastating. Instead of holding the
line so that we continue to back out that imported oil, the Repub-
licans have offered us a unilateral disarmament policy that al-
Qaeda and other groups around the world will be able to exploit
as we send more money over there to import oil into our country.

By repealing the endangerment finding, Republicans are endan-
gering the current standards by opening up a litigation loophole in
the current standards to reduce oil use in cars and light trucks,
and Republicans are barring EPA from moving forward with any
new standards at all. Do you agree, Madam Administrator, that
this legislation would increase our dependence on foreign oil if you
are prohibited from promulgating additional regulations to reduce
our dependence upon that imported o0il?

Ms. JACKSON. Yes, sir.

Mr. MARKEY. Doesn’t this bill also undermine the renewable fuel
standards, which is driving the production of homegrown biofuels
that will further our imports of oil from OPEC by 1.6 million bar-
rels of oil per day?

Ms. JACKSON. Yes, sir, I believe it does.

Mr. MARKEY. Doesn’t this bill also prevent EPA from setting
standards to reduce oil use in trains, boats, planes, large trucks
and other industrial sources, sources that account for almost 40
percent of all oil that we use each day?

Ms. JACKSON. Yes, sir, I believe it would.

Mr. MARKEY. So basically what we have here then is legislation
that is a regulatory relief bill for oilmen in Oklahoma and at OPEC
that would allow for a tightening of the noose around the neck of
American foreign policy and consumers that will come back to
haunt us in years ahead because we did not use America’s greatest
strength, our technological genius, to improve the vehicles that we
drive, improve the appliances which we use, improve the efficiency
of the buildings within which we live so that we reduce dramati-
cally the amount of energy that we have to consume and tell OPEC
we don’t need their oil anymore than we need their sand. That is
what this hearing is all about and that is why this bill has an his-
toric place in terms of its undermining of our national security.

Mr. WHITFIELD. The gentleman from Oregon is recognized for 5
minutes.

Mr. WALDEN. Thank you, Mr. Chairman.

Woody is back in town. I want to talk to you about biomass first
off. You testified, and the Administration testified in support of the
Waxman-Markey bill, and I would just like to know your scientific
underpinning for supporting the provision that treated biogenic
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carbon emissions as if they were oil or gas when used in the pro-
duction of renewable energy.

Ms. JACKSON. Sir, I recently wrote a letter saying that we believe
that there is only limited climate impact through the combustion
of certain biomass.

Mr. WALDEN. Now, that is interesting because the scientists at
the State University of New York, College of Environmental
Science and Forestry contend that woody biomass is a substantial
COz-neutral renewable resource that can be used as a fuel for a va-
riety of sustainable, environmentally sound energy applications. Do
you disagree with that finding?

Ms. JACKSON. No, Mr. Walden. What I said is that I substan-
tially agree that we need additional science because it may well be
that many sources of biomass are neutral when it comes to green-
house gas emissions.

Mr. WALDEN. Do you think that there is a difference between
woody biomass that is used for renewable energy that is produced
on private, State or county land versus that comes off federal land?

Ms. JACKSON. Sir, I don’t know what the difference would be ex-
cept its source, and it would depend on the type of biomass.

Mr. WALDEN. But if it were the same tree source, right? If you
have a fir tree on one side of the line

Ms. JACKSON. Scientifically, there is no difference on whose land
the trees are.

Mr. WALDEN. Right. So that is what perplexed me about your
support for the Waxman-Markey bill that said woody biomass off
federal land was different than the woody biomass off other lands
when treated—when used to create renewable energy. It is a flaw.

Now, in your tailoring rule—people in my district are real upset
because there are a lot of rules, not just this one but others coming
out that do affect the price of oil. I understand your agency just
pulled the air permit on a Shell drilling operating Alaska that
would have potentially reached into 35 billion barrels of oil. They
have gone through 35 other permits. That one has been pulled. If
you want to talk about accessing America’s great energy reserves,
didn’t you pull that air permit?

Ms. JACKSON. No, sir, actually we issued the permit. The
courts—the Environmental Appeals Board ruled against the EPA-
issued permit, sir.

Mr. WALDEN. So what is your plan going forward there?

Ms. JACKSON. We have a motion to the Environmental Appeals
Board for reconsideration, and we are working with the permit ap-
plicant to perfect the application and move forward as quickly as
we can in response to the application.

Mr. WaxmAN. Will the gentleman yield?

Mr. WALDEN. No, I won’t. I only have a minute ten, Mr. Chair-
man. Otherwise I would.

Let us go back to the biomass issue because in the—a lot of us
wrote you in a bipartisan way asking you to not move forward with
the rule on biomass in the tailoring rules affecting biomass. You re-
sponded and said you are going to delay this for a couple of years.
Now, the practical impact in a district like mine is, we have got
a lot of people that want to invest in new high-tech biomass facili-
ties, to turn woody biomass into renewable energy. They are con-
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cerned that you are going to come back in 2013 or later on with
a rule that treats biomass as if it were coal or oil. Can you give
us any indication that you won’t do that?

Ms. JACKSON. I do know, sir, that the American Forest Products
Association hailed the decision to defer for 3 years

Mr. WALDEN. I am aware——

Ms. JACKSON [continuing]. To get the science, like the science you
mentioned, to show the carbon neutrality of biomass fuel.

Mr. WALDEN. But I want to get to my question. I know what they
said. I know what I said. I was glad except I think we create this
delay process where you are stifling investment. The President
wants to see $2 trillion in private sector investment come off the
shelves and get invested. It is rules like this that are causing the
people trying to make those decisions to wait because they don’t
know what your agency is going to do in a couple of years that
might affect them if they make that investment today. Because you
could go back under the new source performance standards, could
you not, and say no, actually we are going to regulate the burning
of woody biomass as if it were

Ms. JACKSON. I support the delay to get the best science, sir, to
give scientists a chance to do the studies to determine how best to
deal with biomass and to determine whether all biomass is created
the same. It was a delay to review scientific

Mr. WALDEN. So you can’t give us any certainty. So we are on
delay for a couple years?

Mr. WAXMAN. Mr. Chairman, I would ask unanimous consent
that I be given 30 seconds to make a statement for the record.

Mr. WHITFIELD. Does anybody object?

Mr. WAXMAN. I just wanted to point out to the gentleman from
Oregon that his criticism of our bill would have applied to its ini-
tial formulation, but by the time we passed the House floor, the
biomass provisions were changed, and I think even in Oregon the
industry was for it. But your criticism was of the draft bill that was
in the committee, not the bill that passed.

Mr. WALDEN. Well, Mr. Chairman, if I might respond to that?

Mr. WaxXMAN. I would be happy to yield.

Mr. WALDEN. Indeed, there was criticism of the original lan-
guage. However, the language that was adopted by this committee
still left a real problem when you accept—if you go to section 15,
I believe it is, and the new language still precludes material that
would come off all kinds of federal lands—roadless areas, old
growth, late successional stands—except for dead, severely dam-
aged or badly infested trees. Those definitions, those were never
defined. I had Forest Service employees ask me what is a severely
damaged tree, what is a badly infested tree, because they said we
are the ones who are going to get sued because—and so it still is
not workable language in the real forest.

Mr. WAXMAN. We thought we had corrected the problem. I just
wanted to make that point.

Mr. WHITFIELD. Ms. Jackson, maybe we will have you back and
we will talk about woody biomass in detail, at length.

This time I will recognize Ms. Capps of California.

Ms. CApPS. Thank you. Before I get to my questions, I ask unani-
mous consent to place into the record a letter, and it is signed by
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more than 1,800 physicians, nurses and other health professionals
from all 50 States calling upon Congress to, and I quote, “resist
any efforts to weaken, delay or block progress toward a healthier
future for all Americans.”

Mr. WHITFIELD. Without objection.

[The information appears at the conclusion of the hearing.]

Ms. Capps. Thank you. I also ask unanimous consent to place
into the record statements from a number of public health organi-
zations including the American Lung Association and the Trust for
Arélericans’ Health rejecting the draft bill under consideration
today.

Mr. WHITFIELD. Without objection.

[The information appears at the conclusion of the hearing.]

Ms. CaApPS. Thank you, Mr. Chairman.

Administrator Jackson, thank you for your testimony and for
your patience this morning. I want to talk about the very real con-
sequences for our public health, and you know my background as
a public health nurse, if we do not act to control greenhouse gas
emissions. One of the best documented impacts of climate change
is the in ground-level ozone smog concentrations. This is a big
problem for many of our metropolitan and suburban areas. Now, I
know you were asked about and already talked about some of the
harmful effects of this carbon pollution on people but can you be
more specific or give some examples, if you will, from your data col-
lection on kids’ respiratory health being impacted, the cases of
asthma or heart problems or cancers?

Ms. JACksON. EPA’s work under the Clean Air Act to address
smog is directed primarily at reducing ground-level ozone, which
we know, which science does not dispute, increases the risk of asth-
ma attack and premature death for people who have lung disease.

Ms. Capps. Thank you. I know in my years of being a school
nurse, we saw a dramatic increase in the number of children with
asthma, which is the case today as well.

Two years ago when you issued the endangerment finding, you
considered these effects on human health. They were a part of your
decision-making process, right?

Ms. JACKSON. Absolutely. The unchecked emissions of green-
house gas emissions would change the climate, thus exacerbating
the effects of smog on asthmatic children and people with lung dis-
ease.

Ms. Capps. Can you please also share with this subcommittee
some of the other public health research and science that you re-
viewed in making this decision? I know that it was an extensive
and thorough decision-making process in which you didn’t ask a
few selectively chosen groups, that you went broad-based. Maybe
we need to know how broad-based your research was.

Ms. JACKSON. Yes, it was based on the peer-reviewed work of
multiple research programs, both public research as well as private
and academic research. The U.S. Global Change Research Program,
for example, projects that the impacts we would see in America
from unchecked carbon dioxide and global warming pollution would
be tremendous. They would not be limited to urban areas. They
would not be limited to arid areas. The Great Plains would experi-
ence more drought and increased infestation of pests. That means
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more disease. The Southeast would experience declines in livestock
production. The Great Lakes would have more frequent spring
flooding and more frequent drought. That’s in addition to the more
traditional public health impacts to people who oftentimes are least
able to defend themselves: our children.

Ms. Capps. Exactly. And, you know, we have heard today about
the costs of implementation of the EPA and your endangerment
findings and all the rest, but I have been able to make the case,
and I wonder if you wouldn’t agree, that the benefits of the pro-
grams that you have implemented really do exceed and add greatly
to balance over the costs of implementation, far and away.

Ms. JACKSON. That is right. We are talking about the Clean Air
Act today and history. Facts show numerous studies, 30 to one, 40
to one, the health benefits for every dollar invested in this country
in clean air technology.

Ms. CAPPs. And finally, as your agency continues to do the work
that you are doing, you are going to be making decisions based on
the best public health research and science, I am sure, and I just
want to make sure that we have, because it is in the record now
as I have introduced, one quote from the letter that these 1,800
health professionals submitted, and they say, “As health and med-
ical professionals, we are keenly aware of the health impacts of air
pollution.” Air pollution is linked to a wide range of health con-
sequences including cancer, asthma attacks, heart attacks and
strokes. The Clean Air Act guarantees all Americans, especially
those most vulnerable, that the air be safe and healthy to breathe.
Despite air pollution reductions, more progress is needed to fulfill
this promise, and maybe you will close it out with 3 seconds illus-
trating that.

Ms. JACKSON. I don’t know what better way to say it or from a
more credible source. I like a recent quote I saw from a physician
in the Missouri area who said it is just not conceivable that we
wouldn’t our require not to pollute our air, not to make our air
dirtier and our families less healthy in order to increase their profit
margins.

Ms. CaApps. Thank you. Thank you, Mr. Chairman. I yield back.

Mr. WHITFIELD. Thank you. At this time I recognize the gen-
tleman, Mr. Terry, 5 minutes.

M{;‘ TERRY. Thank you, Madam Administrator. Do you like pup-
pies?

Ms. JACKSON. Do I like puppies?

Mr. TERRY. Yes.

Ms. JACKSON. Yes, as long as somebody trains them for me, but
I have a dog.

Mr. TERRY. I just wanted to ask you because I felt like joining
Mr. Waxman and Mr. Markey in asking you questions.

Now, could you point to the area where in the Clean Air Act it
lists—because I have looked at the Clean Air Act and it sets out
rather lengthy lists of what is covered. So within the Clean Air Act,
could you point to which section CO is listed?

Ms. JACKSON. That determination was made by the Supreme
Court, sir.

Mr. TERRY. OK. Let us go to Massachusetts v. EPA. And by the
way, I want to refute, not refute, but Mr. Inslee read a portion of
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or a paragraph of the Court’s decision, Massachusetts v. EPA, that
recognizes the fact that—I just put CO; into the air and I appre-
ciate that the Supreme Court recognized that when I exhale or
there is CO, emissions. I am not going to comment on any con-
tribution by me of methane. That is humor, by the way, Ms. Jack-
son. Larry the Cable Guy is from Nebraska so we have a certain
level of humor.

But here is a compelling part or part of the Massachusetts v.
EPA that is really the subject of the debate over this issue of
whether or not the EPA has the power to do this, and I am going
to read the full paragraph like Mr. Inslee did. It is in the order
part, and it just says, “In short, EPA has offered no reasoned ex-
planation in its refusal to decide whether greenhouse gases cause
or contribute to climate change. Its action was therefore arbitrary,
capricious or otherwise not in accordance with law. We need not
and do not reach the question whether on remand EPA must make
an endangerment finding or whether the policy concerns can in-
form EPA’s actions in the event that it makes such a finding. We
only hold that EPA must ground its reasons for actions or inaction
in the statute.”

The issue here is whether or not this Administration is grabbing
power without congressional approval, and I would submit to you
that the language in Massachusetts v. EPA does not say that the
EPA has the power to start regulating CO,. Science and issues, as
Mr. Sullivan from Oklahoma, where all evil oil men evidently re-
side, made the point, this isn’t a debate about science, this is a de-
bate about whether the EPA has authority. Next week we are
going to do the same thing with the FCC on whether they have
unilaterally sua sponte performed a power grab without congres-
sional authority. So that is what we are here to do today. And then
I want to get to the Clean Air Act. If the Clean Air Act was amend-
ed and just added carbon dioxide to the section that lists all the
pollutants specifically, isn’t it—well, then would you be able to say
well, we are only going to apply CO: if there is more than 100,000
tons emitted within a calendar year? Would you be able to do that?

Ms. JACKSON. Sir, are you asking about a potential change to sec-
tion 111 of the Clean Air Act?

Mr. TERRY. Well, I will have to look at 111, but the issue is that
you said earlier in your testimony that the emissions that you
would regulate would be for CO2 would be over 100,000. You said
that in answering Mr. Whitfield’s question.

th. JACKSON. Pursuant to the standards under the tailoring rule
that we——

Mr. TERRY. Under the tailoring rule, but when reading the Clean
Air Act under what triggers it, it is either 100 or 250 tons per year,
250 being cited exemptions of which CO> is not or its type of indus-
try, so let us say coal industry.

Ms. JACKSON. Right. So the United States Supreme Court, whose
job it is under the Constitution to interpret our laws, ruled on
whether or not EPA could ignore its need to make a finding

Mr. TERRY. OK. So since you are saying that the EPA has al-
ready ignored that Congress didn’t give you the authority and now
you are interpreting they did, that you can just continue to inter-
pret——
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o Ms. JACKSON. I am not interpreting. The United States Supreme
ourt—

Mr. TERRY [continuing]. Different sections saying that you——

Ms. JACKSON [continuing]. Ruled that

Mr. TERRY [continuing]. Are going to redo the standards where
you are able to regulate, i.e., 100 or 250, and you can arbitrarily
set it at 100,000 for a coal-fired plant, correct?

Ms. JACKSON. Sir, in an attempt to ensure that we——

Mr. TERRY. OK. You are not going to answer the question.

Ms. JACKSON [continuing]. Minimize the number of:

Mr. TERRY. Thank you for your testimony.

Ms. JACKSON [continuing]. Sources that were regulated, we have
proposed and summarily adopted after public comment a rule that
is intended to ensure that only the very largest sources

Mr. TERRY. Madam Administrator, the Clean Air Act does not
give you that authority.

Ms. JACKSON. The United States Supreme Court says it does.

Mr. WHITFIELD. I recognize the gentleman from Texas, Mr.
Green, 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman.

Welcome, Madam Administrator. I know there is an image here
that there are only oilmen in Oklahoma. We have a couple in Texas
and Louisiana and Alabama and Alaska and other places in our
country.

My first question was talking about new source performance
standards, and you have answered that. I guess my concern is that
there was a consent decree signed but there was no economic anal-
ysis except during the rulemaking process. It seems like we ought
to look at that ahead of the rulemaking, but I know you have al-
ready answered that question.

My question, though, concerns what happens if only the United
States acts to reduce these emissions while major emitters like
China or India, and China may overtake us if they haven’t already,
do not follow suit? Can we really address climate change without
strong mandatory reductions by other major emitters in other coun-
tries?

Ms. JACKSON. We will not ultimately be able to change the
amount of CO; that is accumulating in the atmosphere alone, but
that does not mean we should all start at the exact same time.

Mr. GREEN. I am concerned that the regulations put our smaller
manufacturers’ plants and refineries at an economic disadvantage
compared to similar industries overseas, a disadvantage that sev-
eral of our witnesses later on will outline, and what specifically can
your agency do to address the concerns of these smaller facilities?

Ms. JACKSON. Well, the tailoring rule which I just mentioned was
intended to give certainty that those facilities would not be subject
to regulation. We are talking about facilities that emit more than
100,000 tons of CO; or its equivalent per year. You get that by
burning over a railroad car of coal every single day. That is how
large these facilities are. It was intended to be a reasonable first
step, to start with the large sources, not with the small ones, and
to rely heavily on energy efficiency because the belief was that if
we are going to invest and make ourselves more competitive, mak-
ing ourselves more energy efficient will help our bottom line and
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put more money in the economy for us to spend on something be-
sides oil, especially foreign oil, of course.

Mr. GREEN. Well, I have to admit the hearing today is on poten-
tial legislation that would actually remove the EPA’s authority. I
think we have to address carbon in our country. I just prefer it to
be on the legislative level. And we made an effort last Congress.
We know cap and trade didn’t pass during a Democrat Congress so
it is not going to pass during a Republican Congress. But I would
likehto see Congress take that effort and maybe EPA doing it will
push us.

Would you agree that with the measures your agency is under-
taking in an attempt to curb greenhouse gases, it will still be nec-
essary to increase environmentally responsible production of do-
mestic natural gas supplies to meet the short-term carbon reduc-
tion goals and keep these manufacturing jobs in the United States?
Is natural gas part of the solution to carbon?

Ms. JACKSON. Natural gas is much less carbon-intense than some
other forms of fossil fuels, particularly coal, which is used for base-
load electricity generation in this country. So it can certainly be a
help, a very useful step in the right direction.

Mr. GREEN. Well, and I have said it before and I think this is
something we can agree on across party lines, is that the other side
is nuclear power. Our country compared to both France and Japan
is so far behind in utilizing nuclear power, but as we know, nuclear
power has no carbon emissions except for the construction. But nat-
ural gas emits 30 percent less carbon dioxide than oil does. For our
New Englanders who still use fuel oil to heat their homes, maybe
they need to put a pipeline there for the natural gas. But it is 50
percent less than coal. So I would hope this Congress would look
at empowering cleaner burning fuels including the substantial ex-
pansion of nuclear. We are struggling, as you know, to get loan
guarantees that were passed in the 2005 energy bill for the expan-
sion of nuclear power in our country, yet here we are in 2011 and
we still don’t have it.

So I share your concern about carbon. I just am concerned that
we need to do it in a legislative effort so we can do that economic
analysis from the members, elected members instead of the agency.

With that, Mr. Chairman, I yield back my time.

Mr. WHITFIELD. I recognize the gentleman from Texas, Mr. Bur-
gess, 5 minutes.

Dr. BURGESS. Thank you, Mr. Chairman.

Thank you, Administrator Jackson, for being here. I am going to
ask you a series of, I think, six questions. They are detailed and
complicated and I know they are going to require answers in writ-
ing. Some of these I submitted to you before. We are still awaiting
answers. So what I am interested in this morning is getting affir-
mation that some type of response will be coming from your office
on these issues.

Now, north Texas, where I live, last week, a week ago today, we
were subject to rolling blackouts of electrical power. Businesses,
schools, hospitals were all affected. This was not because of tree
branches weighted down by the ice and cutting power lines. This
was simply an effect of the very cold temperatures that were in
place in Texas last week. We do all recognize there are new regula-
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tions coming down the pike, and can you assure us here at the sub-
committee that these rules will not make instances of rolling black-
outs more common? We would also be interested in the studies that
are underway to look at the cumulative effect of all of the EPA reg-
ulations on electrical reliability, not just in Texas where we have
our own reliability council, but across the country.

A second area. Did the EPA consult with anyone at Office of
Management and Budget or the White House before moving for-
ward in taking over the Texas flexible permitting program under
the Clean Air Act? The EPA is now issuing its own permits to utili-
ties in Texas, displacing the State agencies that have been respon-
sible for that historically, the first time to my knowledge that the
EPA has taken over a State system. And did the EPA consult with
Office of Management and Budget on regulations for the permits
it is issuing in lieu of the State-based permits? And I would be in-
terested in your development of that answer in light of President
Obama’s recent Executive Order calling for greater scrutiny of reg-
ulations and streamlining of problems encountered with bureauc-
racy so areas where you and the EPA have identified regulations
for streamlining. I would like to have your thoughts on that.

Gene Green mentioned natural gas. It is a big industry. In my
part of Texas, there is of course some controversy over the produc-
tion of natural gas and there are issues that are being worked out
at the federal, State and local level. Still your administrator in re-
gion 6 has made public statements that he is going to be much
more actively involved in the regulation of this industry. It employs
100,000 in my area of north Texas. So my question that I would
like for you to provide some insight is, are there active discussions
within the EPA to take over—we are talking about the Clean Air
Act today but this could also involve the Clean Water Act. Is there
going to be greater involvement at the federal level in these activi-
ties and how are you going to justify that with the President’s call
for greater streamlining of burdensome regulations?

The ethanol mandate that was accelerated in December of
2007—E15 is now, we are told, going to be mandated by the EPA,
15 percent ethanol. Can you provide us with the testing that has
been done in both vehicles and small engines utilizing 15 percent
ethanol? Can you provide us with information on the testing done
to date and the testing methodology that was employed? And
again, I am particularly interested in older engines, cars produced
between 2001 and 2007, and the small engine—the snow blower,
the weed eater and that type of activity.

Under Title 42 of the United States Code, the section for the De-
partment of Health and Human Services, it does allow for in-
creased salaries for limited positions requiring specialized exper-
tise, and I get that and that is not necessarily a bad thing, but it
appears that EPA is also utilizing some of those 42 exemptions.
Can you provide for the committee how many EPA employees are
receiving pay under Title 42 exceptions? Have you placed a limit
of pay under Title 42 and what is the total amount of the Title 42
program costing the federal taxpayer within the Environmental
Protection Agency’s budget?

Now, this last question, perhaps you can address this while we
are here today. The Business Roundtable in June of this year
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under the President’s request submitted to the President some
issues that they thought might help in job creation because this
was an issue last June that the President was concerned about,
and the Roundtable specifically mentioned the Environmental Pro-
tection Agency’s moves against Texas flexible permitting program
as one of the major examples of the Administration’s hostility—
their words—towards growth. So 6 months, what has your office,
Office of Management and Budget, the White House done in re-
sponse to the Business Roundtable’s suggestion to remove the
EPA’s restrictions on the Texas flexible permitting program?

Ms. JACKSON. Sir, I will answer all the other questions in writing
for the record, and I am happy to do that. I just want to point out
one important fact. It was the Bush EPA, the Bush Administration
that found out that under the Clean Air Act the Texas flexible per-
mitting program was not legal. So when I became Administrator,
I found a situation where businesses in Texas have no certainty
that the permits they have protect them from lawsuits for emitting
excessive pollution. We have worked individually with businesses
in Texas to bring their permits into compliance with the law and
that process will take some amount of time. But the answer cer-
tainly could not have been to look the other way as these busi-
nesses got permits that weren’t worth the paper they were printed
on.
Dr. BURGESS. If I may point out in the Business Roundtable re-
port prepared for the President, similar rules exist in other States
which have not been challenged by the EPA. This appears to be
Texas specific, and if it is, that is wrong and I would like you to
look into it, and I will await your answers. Thank you.

Mr. WHITFIELD. At this time I recognize Mr. Engel from New
York for 5 minutes.

Mr. ENGEL. Thank you very much, Mr. Chairman.

As my colleagues have discussed, this legislation would repeal
EPA’s scientific determination that greenhouse gases threaten pub-
lic health and welfare, known as the endangerment finding. I hap-
pen to believe that carbon emissions are a serious threat to our Na-
tion’s welfare. I mean, I know that some of us might wish that the
earth is flat, and I understand that different districts have dif-
ferent needs, I understand my colleagues trying to protect industry
in their districts, but the bottom line is, this is scientific research.
This is proven, and we have decisions and we are supposed to
abide by them.

Ms. Jackson, let me first of all thank you for the excellent job
that you are doing, and your testimony here this morning has just
affirmed in my mind what a grasp you have of the issues, how de-
termined you are to be on the right track, and I just want to thank
you for your good work.

Legislatively repealing that scientific determination directly con-
flicts with the consensus of climate scientists, including President
Bush’s EPA Administrator, Stephen Johnson, and the world’s most
authoritative scientific organizations which use words like “indis-
putable” and “unequivocal.” We talk about it killing jobs. Well, this
is an interesting statistic. Since its adoption, the Clean Air Act has
reduced key air pollutants by 60 percent while at the same time
the economy grew by over 200 percent. So I don’t think that that
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shows that jobs are being killed. From 1990 to 2008 alone, the
Clean Air Act reduced key air pollutants by over 400 percent, and
the economy grew by almost 65 percent. These pollution reductions
save lives, improve health, particularly among children and sen-
iors, and in 2010 alone, last year, according to a peer-reviewed EPA
analysis, the Clean Air Act prevented over 160,000 premature
deaths, 130,000 cases of heart disease, 1.7 million asthma attacks,
86,000 hospital admissions and millions of respiratory illnesses. So
I wanted just to state that for the record.

I would like to explore with you, Madam Administrator, one
question on the impacts of this legislation on the renewable fuel
standard. As you know, in order to promote renewable fuels and re-
duce greenhouse gas pollution, Congress has required EPA to issue
regulations to ensure that transportation fuels sold in the United
States contain certain volumes of renewable fuel: advanced biofuel,
cellulosic biofuel and biomass-based diesel. The volume of each type
of fuel is established annually by the EPA and based in part of the
availability of the fuel. Now, it appears to me that the new section
330(b)(1)(A) would prevent the EPA from establishing these re-
quired annual volumes in subsequent years because it prohibits
EPA from taking actions related to greenhouse gases. Do you have
the same interpretation that I do of section 330(b)1)(A), and if so,
what do you think that means for the renewable fuel standards
specifically and the future of biofuels generally in the United
States?

Ms. JACKSON. Sir, as I said in my opening statement, I believe
the draft bill would likely prohibit EPA from taking further actions
to implement the renewable fuels program in the United States.

Mr. ENGEL. Well, I think that that is something that is really,
really important and we really need to think twice before we want
to do such a thing. I mean, I think that nobody at this point should
conclude that carbon emissions are not a serious threat to our Na-
tion. I mean, they are, and we ought to not put our heads in the
sand. We ought to figure out a way where we can have cleaner air
and at the same time have the least impact on business and cre-
ation of jobs but we shouldn’t eliminate all these restrictions just
because we are concerned about these things with jobs. We don’t
want our children to breathe filthy air. We don’t want it to go back
to the bad old days. There are countries all around the world where
literally people, the cancer rates are up because they don’t have the
rules that we have adopted to prevent these things, and I dont
think we want to go back to the Stone Age.

So I thank you for your testimony, and I look forward continuing
to work with you, and I yield back, Mr. Chairman. Thank you, Mr.
Chairman.

Mr. WHITFIELD. A number of people have mentioned this renew-
able fuels issue, and as we move forward with this legislation, we
are certainly going to try to address some of the concerns that you
all have brought about it.

At this time I recognize the gentleman from Louisiana, Mr.
Scalise, for 5 minutes.

Mr. ScALISE. Thank you, Mr. Chairman, and welcome back, Ms.
Jackson.

Ms. JACKSON. Thank you.
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Mr. ScALISE. I appreciate you coming to testify. And of course,
today’s hearing is specifically focused on the Energy Tax Preven-
tion Act and especially its impact on jobs and how if we are able
to prevent, truly prevent your agency from going into an area
where it hadn’t been before, we would also be able to save thou-
sands of American jobs, potentially millions of American jobs along
with billions of investment.

First I want to go back to some comments and statements that
the President made when he was a candidate. President Obama on
multiple occasions has talked about cap and trade and this kind of
regulatory scheme increasing the cost of electricity, and I will read
one of his quotes. “Under my plan of a cap-and-trade system, elec-
tricity rates would necessarily skyrocket.” That was then-Senator
Obama as a candidate for president. Do you agree with that state-
ment?

Ms. JACKSON. No, sir. I think that statement is

Mr. SCALISE. You disagree with the President’s statement that a
cap-and-trade scheme would necessarily

Ms. JACKSON. I believe his larger point was that a market-based
program could ensure that energy rates while producers had the
certainty they needed to move forward, the market through innova-
tion would allow it to happen in a gradual fashion.

Mr. ScALISE. A gradual fashion where electricity rates sky-
rocketed, though. That is the key point. The President said this. I
am not saying this. I will give you Tim Geithner’s statement. Tim
Geithner said cap and trade would increase the cost of energy. Do
you agree with that statement? Yes or no.

Ms. JACKSON. Controlling pollution is not free.

Mr. SCALISE. It is a yes or no question. Tim Geithner made the
statement, President Obama made the statement.

Ms. JACKSON. Sir, I don’t know what cap and trade you are ask-
ing me to speculate about. We are here to talk about the Clean Air
Act and——

Mr. ScALISE. We are talking about the regulatory scheme that
your agency is currently undergoing that is costing jobs——

Ms. JACKSON. No, that is not true. There is no cap-and-trade
scheme——

Mr. SCALISE [continuing]. And the effects it would have on elec-
tricity rates.

Ms. JACKSON [continuing]. Planned or provided

Mr. ScALISE. Do you think that this wouldn’t have

Ms. JACKSON [continuing]. For in the Clean Air Act.

Mr. SCALISE [continuing]. Any impact on electricity rates?

Ms. JACKSON. There is no cap-and-trade scheme provided for
under the Clean Air Act

Mr. ScALISE. Your regulatory scheme for greenhouse gases

Ms. JACKSON [continuing]. For greenhouse gases, I should say.

Mr. SCALISE [continuing]. Which your agency is currently doing.
Are you currently doing this?

Ms. JACKSON. What we are doing is

Mr. ScALISE. Yes or no.

Ms. JACKSON [continuing]. Enforcing the Clean Air Act

Mr. ScALISE. I hate to put you on the spot. I know Mr. Din-
gell——
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Ms. JACKSON [continuing]. To reduce the emissions——

Mr. SCALISE [continuing]. Got a lot of good yes or no answers.

Ms. JACKSON [continuing]. Of greenhouse gases.

Mr. ScALISE. I would appreciate the same courtesy to a yes or
no question.

Ms. JACKSON. Well, no, if you are asking me about cap and trade
for greenhouse gases because there are no plans for cap and trade
at EPA, and there are no plans——

Mr. SCALISE. So is it safe to say you disagree with the President
when the President said when cap and trade would increase, sky-
rocket the cost of electricity?

Ms. JACKSON. Sir, what I do know is that we are not planning
any cap-and-trade regulations or standards. That is not——

Mr. ScALISE. We both have limited time, and I appreciate that
maybe you want to evade the question. It is a direct question. It
is a pretty simple question that many in this Administration have
been comfortable acknowledging. Many in business have acknowl-
edged that this would increase the cost on families. It seems like
for whatever reason you don’t want to acknowledge it, but if you
then go to the next step of regulating greenhouse gases, do you
think that if you regulate greenhouse gases in your agency that it
would cost jobs?

Ms. JACKSON. I agree with the President that investing in clean
energy will make our economy stronger, will help our economy

Mr. ScALISE. And I see you have made statements these stand-
ards will help American companies and create good jobs. The prob-
lem is, that flies in the face of what the Nation’s employers in
America are saying about what you are doing, and I don’t know if
there is a parallel universe going on but I will point to you a num-
ber of companies, and I have conversations as I am sure most of
my colleagues do. The biggest impediment our job creators in this
country tell us about is the threat of regulations coming from your
agency and a few other agencies in this Administration as the im-
pediments to creating jobs. So maybe you think that these policies
will help create jobs.

I will just read what one of our later panelists is talking about
in terms of how it is costing American jobs. Nucor, which is a
plant, a company based in America that is preparing to build a
major steel plant in Louisiana, in our State, the CEO of that com-
pany—that is a $2 billion investment that right now is going to
America hopefully. It was on hold during the whole debate on cap
and trade. They said, and this is a comment from the CEO, “We
are waiting to see what Congress does with global warming legisla-
tion.” They were holding back on a $2 billion investment. And then
I will go on to say what the testimony that the environmental man-
ager of the company who is here today is talking about. He said,
“But this project is not as large as the $2 billion investment we ini-
tially intended due to the uncertainty created by these regula-
tions.” He is talking about your department, the uncertainty cre-
ated by these regulations. “We made the difficult decision to delay
the $2 billion investment also delaying the creation of 2,000 con-
struction jobs and 500 permanent jobs that average $75,000 a year.
Now, this is a company.

Ms. JACKSON. Sir, respectfully——
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Mr. ScALISE. This isn’t theory.

Ms. JACKSON [continuing]. Based on EPA——

Mr. SCALISE. Do you recognize that——

Ms. JACKSON [continuing]. The proposed Nucor iron and steel fa-
cility in Louisiana has actually received the first-ever State-issued
Clean Air Act construction permits——

Mr. ScALISE. Do you recognize that that costs jobs?

Ms. JACKSON [continuing]. That will require control for green-
house gases. They are a permitted facility——

éVIr. SCALISE. And they said they haven’t created as many
jobs

Ms. JACKSON [continuing]. For greenhouse gases, so that would
seem to be——

Mr. SCALISE [continuing]. Because of your agency, and I just
want to talk about that.

Ms. JACKSON [continuing]. Exactly the opposite of them being
held up. They have

Mr. SCALISE. But finally, you made a statement about Katrina
and flooding. You tried, to I guess, infer that flooding——

Mr. WAXMAN. Point of order, Mr. Chairman.

Mr. SCALISE [continuing]. Was related to——

Mr. WAXMAN. Point of order, Mr. Chairman.

Mr. SCALISE [continuing]. Greenhouse gases.

Mr. WAXMAN. Point of order.

Mr. SCALISE. I just want to point out the failure of the——

Mr. WAXMAN. Point of order, Mr. Chairman.

Mr. WHITFIELD. Hold on just one minute. OK, Mr. Waxman, you
had a point of order.

Mr. WAXMAN. Look, she was asked a question. The gentleman’s
time has expired. She ought to be able to answer it.

Mr. ScALISE. I asked her to answer yes or no, and she refused
to answer a yes or no question multiple times.

Mr. WHITFIELD. I think that——

Mr. ScALISE. She did it for Mr. Dingell. I appreciate that. I just
would like the same courtesy.

Mr. WHITFIELD. Are you going to have any questions that you are
going to submit to her in writing?

Mr. ScALISE. I will be happy to submit in writing the remaining
questions, especially as it relates to the comment you made about
flooding having an attribution to greenhouse gases as opposed to
the federal levies in New Orleans, which I know you are aware was
the real cause of flooding.

Ms. JACKSON. Let me be clear because this is my hometown. I
did not say that Katrina was due to greenhouse gas emissions.

Mr. WHITFIELD. OK. At this time I recognize

Mr. ScALISE. Thank you.

Ms. JACKSON. I said it was horrible flooding:

Mr. WHITFIELD [continuing]. Mr. Doyle for 5 minutes.

Ms. JACKSON [continuing]. Impacted that area in a way that is
tragic.

Mr. WHITFIELD. Mr. Doyle, 5 minutes.

Mr. DoYLE. Thank you, Mr. Chairman.

Administrator Jackson, welcome, and thank you for your pa-
tience today. As most members of this committee know, I have long
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been concerned about manmade climate change and how it affects
our climate, but this committee also knows how concerned I am
that as we make efforts to address this serious problem that we
don’t harm the competitiveness of American industry. During the
comprehensive energy legislation that the House considered and
passed last year, I introduced amendments to safeguard many of
our industries from some of the effects of the bill because we are
concerned that this not result in jobs being shipped overseas, and
if I thought that was what was going to happen, I would be very
concerned too.

You know, initially many of us were concerned because the Clean
Air Act had the potential to require numerous sources to obtain
permits for greenhouse gas emissions, but EPA acted promptly and
effectively to issue a tailoring rule and limit these requirements
only to the largest sources. Administrator Jackson, could you just
briefly explain what that tailoring rule did?

Ms. JACKSON. The potential universe of sources could have been
6 million. The tailoring rule took it down to a universe no larger
than about 15,000 potential, but since you are only regulated if you
are building a new facility or substantially increasing your emis-
sions, we expect that there are a couple hundred additional permits
that would be required a year, but that was intended to be a de-
regulatory action.

Mr. DOYLE. So does this rule affect every large facility?

Ms. JACKSON. It will only affect very, very large facilities, those
that emit more than 100,000 tons a year and only if they are new,
or 75,000 tons a year if they are going to have a significant in-
crease in their greenhouse gas emissions.

Mr. DOYLE. So right now if you are an existing factory or steel
mill and you don’t expand or increase your greenhouse gas emis-
sions by a significant amount, you don’t need to spend any capital
or labor on controlling your greenhouse gas emissions. Is that cor-
rect?

Ms. JACKSON. That is right, sir.

Mr. DOYLE. So let us say a steel company or other manufacturer
does want to build out on an existing facility or bring an entirely
new one online. What do they actually have to do? Have you issued
guidance on this to let sources know the rules of the road?

Ms. JACKSON. Yes, we have issued that guidance, primarily for
States, who are the permitting authorities, and they are imple-
menting it. As you heard, Louisiana just recently implemented it
to issue a permit there.

Mr. DOYLE. So the permitting authority then basically selects the
best available control technology through whatever options there
are. Is it your statement that I heard earlier that in most cases the
best available technology for reducing greenhouse gas emissions is
likely to be efficiency?

Ms. JACKSON. That is right.

Mr. DOYLE. So to be clear, you expect that almost all new
sources, the main thing they are going to have to do is just become
more energy efficient?

Ms. JACKSON. That is right.

Mr. DOYLE. So couldn’t that actually save money over time as
sources have fewer inputs and reduce their energy use?
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Ms. JACKSON. Absolutely. It could increase the profits because
you costs are lower going forward.

Mr. DOYLE. Yes, I mean, it just seems to make sense to me that
when we build new facilities, they should be efficient, and I think
that is something that industry is striving for because they realize
it is good for their bottom line, and it certainly doesn’t appear that
it would be too costly or drive new facilities overseas.

But the other concern we have is, what if it takes too long for
new facilities to get permits? Now, that could have cost implica-
tions even if the requirements are reasonable. So Administrator
Jackson, what is the EPA doing to help ensure that these require-
ments don’t lead to permitting delays?

Ms. JACKSON. The reason we got the guidance out to the State
permitting authorities earlier is so that there would be no time
lapse between when these requirements took effect on January 2nd
and when people would be applying for and need these permits,
and so EPA is offering technical assistance and guidance to step in
for those States, and there are several who for whatever set of
rules or legal obligations back home are not yet ready to implement
the permitting requirements for greenhouse gases. But almost all
States are moving in that direction. Many have already gotten to
that point.

Mr. DoYLE. Now, the Upton bill here aims to stop you from
issuing minimum standards for the two largest sources of green-
house gas emissions, fossil fuel-powered plants and oil refineries.
Is EPA currently developing minimum standards for any other sec-
tors of the economy such as manufacturers?

Ms. JACKSON. No, sir.

Mr. DoYLE. OK. Thank you, Administrator Jackson. I am acutely
aware of the challenges that our manufacturers are facing today,
and I have to tell you that I was skeptical at first when inves-
tigating how this Clean Air Act would be used to regulate green-
house gases, but it seems to me that when you strip away the rhet-
oric and the scare attacks that the approach and the scare tactics
that the approach that you are taking to date seems extremely rea-
sonable. We know our manufacturers are facing tough challenges
but I really don’t see how repealing the Clean Air Act authority for
greenhouse gases would help them in any way. In fact, the legal
uncertainties actually make things a little bit worse.

Mr. Chairman

Mr. MARKEY. Would the gentleman yield briefly?

Mr. DoYLE. Well, if I can, I will.

Mr. WHITFIELD. His time is expired and we have a lot of wit-
nesses, so Mr. Olson from Texas, you are recognized for 5 minutes.

Mr. OLsSON. Thank you, Mr. Chairman, and thank you, Adminis-
trator Jackson, for coming here today. I am going to follow up on
some questions from my colleague, Mr. Burgess from Texas, about
EPA’s taking control of the permitting process for refineries and
power sources in my home State of Texas. This is a fundamental
change. The feds under the Clean Air Act, the feds set the stand-
ards and the States and local governments are the ones who imple-
ment them through the SIPs, and to justify this change, EPA says
it erred in the original approval of the SIP back in 1992, nearly 2
decades ago, three Presidential Administrations because the SIP
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didn’t contain the authority to regulate greenhouse gases, and that
must be corrected. The mechanism to establish this correction was
unilateral EPA authority to correct “minor technical errors.” The
feds’ takeover of States’ authority to issue permits under the Clean
Air Act is not a minor error. It is a radical departure from existing
lalv)v, and under the Constitution that is not your job. That is our
job.
So the first question I have for you is twofold. Has any previous
Administration used an error correction to overturn State authority
to implement its SIP after it has been approved for 18 years?

Ms. JACKSON. Sir, I am happy to get you an answer, but again,
I will point out that it was the previous Administration that deter-
mined that parts of Texas’s permit rules did not meet the require-
ments of the Clean Air Act. It is EPA’s job to enforce the Clean Air
Act and EPA stepped in because if we didn’t, Texas businesses
would not be able to build or expand because they could not get a
greenhouse gas emission permit in the State of Texas that was
legal so they would have been subject to any number of lawsuits.

Mr. OLSON. Yes, ma’am, but the previous Administration did
come in with a couple of month deadline for the Texas companies
to comply. Usually this happens when there is a change in the SIP.
As I understand it, there is about a 3- to 4-, 5-year process for the
States to come through and propose what they are going to do to
EPA. We are given less than a year, less than 6 months to do it,
and that is something that is on this Administration. Is that——

Ms. JACKSON. We would prefer that Texas issue the greenhouse
gas permits themselves but if Texas refuses to do it, as I am sure
you will hear from the next witness, then EPA is stepping in to do
so because the businesses in Texas still need permits under the
Clean Air Act, sir.

Mr. OLSON. Once again, how is changing the Clean Air Act with
just using the technical corrections legislation, how is that not
usurping the legislative branch’s authority to pass laws and regu-
late our environment? I mean, why do you get to be—under the
Constitution, we should be doing that, not the EPA. How can you
justify that?

Ms. JACKSON. Sir, under the Clean Air Act, EPA’s job is to en-
force the law and ensure that permits are the same all over the
country, so a business in Texas gets a Clean Air Act permit, it is
the same as Louisiana next door, and so what EPA has done is
move in to ensure that just like the Nucor steel facility just got a
permit from the State of Louisiana, if they wanted to build the
exact same facility in Texas, they would need a permit for green-
house gases and they cannot get one because Texas has refused to
consider those permits at this time.

Mr. OLSON. Yes, ma’am. Well, there is one other question I have
for you. Again, we have talked about what is happening in my
home State and we have talked about, the other side of the aisle
has been very vocal about scientifically based actions here, and I
agree with that. We should do this if we are going to do it scientif-
ically based. I think the science right now is very much in doubt.
But the one thing that I am really concerned about from the other
side of the aisle, at the end of the day the argument rests on what
five Supreme Court justices decided, and that case did not say that
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you had to regulate greenhouse gases. That was not what the deci-
sion said. I will read from the decision. The Court did find that
EPA has the authority to regulate carbon dioxide as an air pollut-
ant but they said only if the EPA makes a finding of endangerment
under that provision, section 202(a)(1). And the Court further stat-
ed that EPA must ground its reasons for action or inaction in the
statute. So basically they gave you the ball. I guess my question
to you is, was Massachusetts v. EPA a mandate for the EPA to im-
plement global greenhouse gas control or not? Yes or no.

Ms. JACKSON. Sir, it was a mandate that we consider the science,
and that only if we could come up with reasonable science, which
I do not believe exists, that shows that greenhouse gases do not en-
danger public health and welfare, could we ignore it. They said it
was arbitrary and capricious to simply ignore the science and
choose to make no decision. So it did give us the ball in that it said
we could not stick our heads in the sand. We had to, per the law,
make a determination, and in making that determination, I re-
viewed our Nation’s best science by its best scientists and made a
finding of endangerment.

Mr. OLsON. Basically you have taken something else. It was EPA
that made that decision, not the Court, and those comments here
are erroneous. EPA did it, not the United States Supreme Court.
Thank you for your time.

Mr. WHITFIELD. The gentleman from Utah, Mr. Matheson, is rec-
ognized for 5 minutes.

Mr. MATHESON. Thank you, Mr. Chairman. Thank you, Adminis-
trator Jackson, for coming today.

I do think it is important that this subcommittee hold hearings
on this issue. I think the challenge of climate change is real and
I think that the legislative branch ought to be engaged. I have
some concerns about legislation like Chairman Upton’s draft bill
which does disprove the EPA’s endangerment finding and bans the
EPA from regulation greenhouse gas emissions. I am concerned be-
cause I think it could substantially weaken the effectiveness of the
Clean Air Act, and I think everyone in this room would argue that
the Clean Air Act over the last few decades has been an undeniable
success. It has been a success in providing cleaner air and contrib-
uting to public health interests.

I also have concerns that the bill overrides the ability of the EPA
to regulate emissions from motor vehicles, weaken the current fuel
economy standards for cars and light trucks, which is important to
reducing our dependence on foreign oil. But I do hear from folks
in my State who are concerned about the implementation of the
greenhouse gas regulations and other regulations coming down the
pike from EPA and the potential costs associated with this uncer-
tainty and growing regulatory burden, especially as we seek to
grow our economy out of this economic recession.

Administrator Jackson, I have heard from our State department
of environmental quality, and I know you discussed this in re-
sponse to Mr. Doyle’s questions, but the Utah DEQ has said that
despite the best available control technology guidance issued to the
States last fall, there remains a lot of uncertainty over what BACT
decisions by States will ultimately be accepted by the EPA. In par-
ticular, I have been told that the BACT is still too vague to provide
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any certainty to sources who are trying to plan for new construc-
tion or modifications. In his testimony, Mr. Carter with Sandy Coo-
per also made similar remarks. Can you elaborate on how EPA is
working with States to implement best available control tech-
nology?

Ms. JACKSON. Certainly, sir. Through our regional offices, we are
offering technical assistance as States work through permit by per-
mit. This is a permit-by-permit decision under the Clean Air Act,
and essentially what you do is, you lay out the options for control-
ling greenhouse gases and you look at whether they are commer-
cially available, whether they are available at reasonable cost and
whether they are effective, and oftentimes we believe that is going
to lead people straight to energy efficiency, which is a very much
available way and certainly cost-effective way to reduce and make
a real start on reducing greenhouse gases.

Mr. MATHESON. Do you think there is a way to create additional
certainty or predictability that you can provide to State permitting
agencies?

Ms. JACKSON. We are certainly happy to try and to continue
working with Utah and the professionals there.

Mr. MATHESON. Do you believe that your regional offices have
the necessary resources, whether it is funding or staff, to work with
the States on implementing these rules?

Ms. JACKSON. We have made it a priority that the implementa-
tion of these rules for our air staff is priority number one, and I
do believe, sir, that we have resources available to any State that
needs them.

Mr. MATHESON. Do you agree with assertions by many in indus-
try and the utility sector that permitting uncertainty in conjunction
with the additional EPA rules coming down the pike over the com-
ing months and years is affecting current and future investments
in plant modifications, upgrades and construction?

Ms. JACKSON. I agree that one thing I hear often from industry
is that they need certainty of regulation. I think the clean cars rule
and the nationwide standard is a great demonstration of how
knowing what the road ahead looks like from a Clean Air Act per-
spective has helped them to move forward and do what they do
best, which is make cars.

Mr. MATHESON. I will ask another question. The EPA has al-
ready announced the delay in implementation of efficiency rules for
biomass facilities. Do you anticipate any delays in other covered
sectors will be announced?

Ms. JACKSON. I have nothing to announce right now, sir. We are
trying to do what I said, which is move in a series of moderate
steps that give people lots of warnings so there are no surprises
about regulations that may come down the pike, and what we have
announced so far is that the only two sectors that we are looking
at for additional standard setting are the power sector, utilities,
and refineries because they account for such a large percentage of
our Nation’s greenhouse gas emissions.

Mr. MATHESON. OK. Thank you, Mr. Chairman. I will yield back.

Mr. WHITFIELD. I recognize the gentleman from West Virginia,
Mr. McKinley, for 5 minutes.

Mr. McKINLEY. Thank you, Mr. Chairman.
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I am trying to keep most of my questions to yes or no answers
to the extent you can, and I have got a lot of others if you could
submit some responses back to those at the appropriate time. Last
summer, Senator Reid made a remark that said coal makes us sick
and oil makes us sick. Do you agree with that?

Ms. JACKSON. Only in that pollution makes us sick, so if they are
the solllrce of pollution, then yes, but it is the pollution that makes
us sick.

Mr. McKINLEY. I have heard a lot today about the health bene-
fits, and I don’t want to diminish those concerns about the health
benefits, but I have come to Congress 34 days ago with a bigger
concern that there are 15 million out of work today in America, and
a lot of it is attributed back to the actions of the EPA and some
of their activities or overregulation. I am seeing in West Virginia
a mine shut down that had a permit 3 years ago. Now 250-some
people are out of work. I saw a mine just close in Pennsylvania by
the EPA action. I have seen the issues of water quality in West
Virginia and all other States east of the Mississippi that are more
stringent than bottled water you can buy in a supermarket. I have
seen fly ash being under attack and people using less of it and re-
cycle. I am just so concerned that the EPA is, with all due respect,
out of touch with what is going on in America, and I would like
if you could please just cite one example of where the EPA has col-
laborated with a major industrial employer and they have in-
creased their jobs in a significant way. Can you cite one example?

Ms. JACKSON. Yes, sir. The car industry has reduced their overall
emissions over 40 years while the number of cars on our roads has
continued to increase as our population got larger, and that is be-
cause of technological innovation that insisted that we not grow
their profits at the expense of our health.

Mr. McKINLEY. I am looking for one company that you have
worked with, you collaborated with them and they have increased
employment.

Ms. JACKSON. Certainly, sir. Any time an industry invests in pol-
lution control, they are hiring workers, everything from engineers
to technicians to people who design and implement and put on
scrubber so that when you burn coal in a power plant, the emis-
sions are clean. All of those jobs are part of the legacy

Mr. McKINLEY. The remark you made earlier

Ms. JACKSON [continuing]. Of the Clean Air Act and EPA’'s——

Mr. McKINLEY [continuing]. Madam Administrator, that——

Ms. JACKSON [continuing]. To protect the public health.

Mr. McKINLEY [continuing]. There were thousands of scientists
and physicists across America that support this matter but yet
there are thousands equally in opposition to that, such as physicist
Hal Lewis, people within NOAA, people within the United Nations’
climate control panel. There are others that are supporting that
and they conveniently seem to be ignored in this. Was Hal Lewis
wrong when he said this was one of the greatest frauds being per-
petrated on the people of America?

Ms. JACKSON. Well, I do not know Mr. Lewis, sir, but I will say
that our best scientists in the country have reached a consensus,
and it is unequivocal, that the science is clear that manmade emis-
sions of air pollution and global warming gases are changing
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Mr. McKINLEY. Anthropogenic global warming——

Ms. JACKSON [continuing]. Our atmosphere.

Mr. McCKINLEY [continuing]. Is still an issue that the scientists
are still debating, and you know it and I know it.

Ms. JACKSON. No, I do not agree with that.

Mr. McKINLEY. I am an engineer and I

Ms. JACKSON. I absolutely do not agree with that.

Mr. McKINLEY [continuing]. Can tell you, it has not been deter-
mined.

Ms. JACKSON. I am an engineer as well, and I know to look to
scientific experts to make decisions like this. I am not an expert
on the climate so what we have done is look at people like the Na-
tional Academies across

Mr. McKINLEY. Let me go back to a comment that perhaps it
wasn’t worded, because I found the answer a little humorous. It
said something to the effect that you didn’t presume to direct Con-
gress how to act, so I am going to maybe—would you favor, do you
support the idea that Congress may very well want to take action
to—do they have the right to vote up or down on any major EPA
regulatory offering?

Ms. JACKSON. Sir, the laws passed that I implement were passed
by Congress. The Clean Air Act was passed by Congress. So I un-
derstand and recognize that under the U.S. Constitution Congress
{nakles laws and then the executive branch executes the laws, abso-
utely.

Mr. McKINLEY. So you would think Congress should have the
right to approve any regulations before they are implemented?

Ms. JACKSON. No, sir. Congress already has the congressional Re-
view Act, which allows it to review every regulation that is adopted
i)y (Iilot just my agency, so that is certainly already the law of the
and.

Mr. McKINLEY. Ma’am, I will get back with the other questions
to you. Thank you very much.

Ms. JACKSON. Thank you.

Mr. WHITFIELD. The chairman recognizes Mr. Gardner of Colo-
rado for 5 minutes.

Mr. GARDNER. Thank you, Administrator Jackson, for your time
here today. I appreciate your willingness to be here, and I too have
only been here for 34 days and it continues to amaze me how the
scare tactics are thrown out as if everybody is speaking from the
same page but the problem is, they are not, and I want to talk a
little bit about criteria pollutants versus greenhouse gases. I think
a lot of the scare tactics that we have heard in terms of the health
concerns are criteria pollutants and greenhouse gas is not a criteria
pollutant, and I think that is important to recognize, that a lot of
the health concerns that have been raised here as scare tactics are
based on criteria pollutants, and this bill does nothing dealing with
criteria pollutants, the bill that we are discussing now.

I want to follow up another question that some of the other mem-
bers have asked. I met with a CEO of a company in Colorado who
employs a thousand people directly, 2,000 people indirectly, and he
mentioned to me at our meeting, this was just this past Friday,
that he is very concerned about regulations because he is worried
that the cost and reliability of energy and the energy and power
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infrastructure, he is worried about the energy infrastructure and
he is worried about the ability of our country to continue to
produce affordable energy for consumers and for businesses, and
that being said, I believe Chairman Upton asked an earlier ques-
tion regarding whether or not the EPA had done an cost-benefit
analysis of the impact of EPA regulations. I believe your response
was that the EPA had not done so because such analysis would
have required the EPA to reach out to businesses in order to gath-
er information regarding the impact of the EPA’s regulations. Well,
isn’t that the right thing to be doing is to reach out to businesses
in terms of the impact of this regulation?

Ms. JACKSON. No, I think that is not an accurate assessment of
how the conversation went. I am happy to recount it for, it is in
the record, but what I said was——

Mr. GARDNER. You don’t think you ought to be talking to Amer-
ican businesses about these regulations first?

Ms. JACKSON. We talk to American businesses all the time, and
I think that is the way to make smart commonsense regulations.

Mr. GARDNER. And so the American business community agrees
that this regulation is the way to move forward?

Ms. JACKSON. The American business community has commented
on the regulations as we move forward, and I would say that there
are varying opinions. We have heard from small businesses who
support the regulation because they believe it will help the clean
energy sector. We have heard from several, I think 11 utility com-
pany, who said that this is a commonsense, reasonable approach
to

Mr. GARDNER. Have you heard from some

Ms. JACKSON [continuing]. Help to make them efficient.

Mr. GARDNER [continuing]. That they will lose jobs as a result?

Ms. JACKSON. I think all businesses talk about, when I talk to
them, they want to make sure that they have regulatory certainty,
and they are worried about their bottom line.

Mr. GARDNER. And they are worried about job losses?

Ms. JACKSON. Certainly I have seen studies——

Mr. GARDNER. Do you think they need to worry about job losses?

Ms. JACKSON. I think the President has made it clear that jobs
are an absolute focus, sir, absolutely. Jobs are our absolute focus
and we believe the clean energy sector is a place to grow jobs——

Mr. GARDNER. But what if they are not in the clean energy sec-
tor? Should they worry about jobs? I mean, this sounds like we are
pil?lking winners and losers and saying some jobs are better than
others.

Ms. JACKSON. I do know this, sir: the Clean Air Act is supposed
to relieve their minds about pollution in the air that might make
them and their families sick.

Mr. GARDNER. That is a criteria pollutant, not greenhouse gas.

Ms. JACKSON. No, no, no. The endangerment finding makes clear
that greenhouse gases also endanger public health and welfare.

Mr. GARDNER. But I think again we are confusing the issue of
criteria pollutants and greenhouse gases. You mentioned earlier
that ag would not be—there would be no imposition on agriculture,
agricultural sources. I believe you put a timeline of 2013 on that.
Will there be ag sources put under this rule after 2013?
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Ms. JACKSON. I can’t speculate to that. I have made a commit-
ment that there will be no regulations for permitting for agricul-
tural sources until July 2013.

Mr. GARDNER. But after that, there may be permitting require-
ments brought into this rule?

Ms. JACKSON. Yes. It is my hope still that Congress will look to-
wards legislation at some point.

Mr. GARDNER. And on agriculture, I think it is important too
when we talk about that agriculture is not affected by these rules
and jobs in agriculture aren’t affected by these rules, I want to
point out a letter that talked about the cost about running a sprin-
kler for farmers in my district. The estimated cost of certain green-
house gas emission controls would cost the farmer in this par-
ticular rural electric association nearly $2,000 a year per meter. Do
you think that will affect their ability to hire people and to grow
their operation?

Ms. JACKSON. Sir, I don’t know what you are referring to. I am
happy to review it, and I am also happy to again state what I said
before, that as we put these regulations out, they are meant to be
commonsense moves that in general will rely on energy efficiency
and other moderate steps that will add up, that will get us started
in moving towards reducing greenhouse gas pollution.

Mr. GARDNER. Do you believe that agriculture is affected by in-
creased costs of energy?

Ms. JACKSON. Certainly.

Mr. GARDNER. Do you believe agriculture is impacted by the in-
creased cost of fertilizer?

Ms. JACKSON. Certainly, sir.

Mr. GARDNER. Do you believe that these regulations will increase
the cost of farming equipment?

Ms. JACKSON. No, sir, I don’t necessarily believe that because I
am not sure what regulations we are talking about. We have regu-
lations on the board right now, for instance, for cars that make
clear that they pay for themselves essentially because of the sav-
ings in fuel. There are tremendous opportunities in rural America
for the economy to continue to grow as it has thrived over the past
several years and we are not looking to regulate——

Mr. GARDNER. The economy has thrived over the past several
years?

Ms. JACKSON. Rural America’s economy has done fairly well as
the rest of the country has seen the housing market and economy
really do poorly.

Mr. GARDNER. Administrator Jackson, I would invite you to my
district to meet with people who believe the economy has not
thrived over the past few years.

Ms. JACKSON. I would be happy to do that, sir.

Mr. WHITFIELD. I recognize the gentleman from Kansas, Mr.
Pompeo.

Mr. PoMPEO. Thank you, Mr. Chairman.

Thank you, Ms. Jackson, for coming today. In the 4th district of
Kansas, we do lots of things. We have agriculture, and we make
airplanes, a lot of airplane stuff, manufacturing. I came from that
industry. The cost of manufacturing has driven lots of jobs. We
have got unemployment in our aircraft manufacturing industry
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that is enormous, and families are hurting. I heard Mr. Waxman
and Mr. Markey talk about children. I have seen the impacts on
families from what the regulatory environment that this Adminis-
tration has put forward has caused.

I want to ask you in response to something you said to Mr.
Shimkus, a question. You acknowledged the existence of the law of
supply and demand or the economic principle, and then you joked
about price elasticity because you wouldn’t answer his question yes
or no about what the price elasticity of something was. Tell me
what you think the price elasticity of energy is as it relates to sup-
ply and demand.

Ms. JACKSON. The price

Mr. POMPEO. Is it zero? Does energy stay—as you impose regula-
tions, does energy cost stay fixed?

Ms. JACKSON. Sir, I want to state here, I have not said that there
are not potential costs to move to cleaner energy. What is at stake
is making reasonable decisions on how to move to cleaner energy,
less-polluting forms of energy but do it in a way that does not harm
our economy, and I am committed as head of the EPA to enforcing
and implementing the Clean Air Act to protect our public health
but doing it in a way that is modest and moderate and that is
mindful of our economy at the same time.

Mr. PoMmPEO. I appreciate that. I will tell you that the folks that
I talk to in the 4th district of Kansas don’t believe there is any-
thing moderate or modest about the proposals that your agency has
put forward.

I will ask you this. You earlier cited statistics that said that the
benefits of the Clean Air Act have been about 40 to 1.

Ms. JACKSON. That is correct.

Mr. PoMPEO. It would seem to me then if we would just appro-
priate a trillion dollars, we could take out all the deficit because
we get a 40 to one return on that investment. Is that what you are
proposing in terms of return on invested capital?

Ms. JACKSON. No, sir. What I am trying to propose is that for
every dollar invested to control pollution and protect public health,
that is $40 of health costs that the American people are avoiding.
They are healthier and more productive because they don’t have to
worry about increased asthma attacks and premature death as a
result of

Mr. PomPEO. Right, and if your analysis is therefore right, what
do we spent on health care a year, we just pick 40 of that number
and we would invest that amount of money and we would solve the
health care problem. That is what your analysis suggests. Am I
misunderstanding something?

Ms. JACKSON. Yes, you are, sir.

Mr. PomPEO. OK. Help me understand what it is I am misunder-
standing.

Ms. JACKSON. You are misunderstanding the point that the
Clean Air Act is a public health statute. It is designed to protect
the health of Americans through preventive medicine, if you will.
It removes pollution from the air that causes asthma attacks, that
causes lung disease, that make us and our children

Mr. PomPEO. I understand. I have one more question. I want to
clean up a couple things you said earlier. You spoke to the fact that
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you appreciated regulatory certainty being important, and then you
just told Mr. Gardner that our agricultural community gets some-
thing less than 2 years of certainty with respect to greenhouse gas
regulation. I will tell you that their return on invested capital cal-
culations go far past 24 months, and so I am trying to understand
how you can argue that you think regulatory certainty is important
and yet tell us that our agriculture folks in the 4th district get just
a little less than 24 months before you will chase them too.

Ms. JACKSON. Well, sir, I am not here to tell your constituents
or anyone else for that matter that greenhouse gases are not a
problem or are not something that we should be addressing as a
country. I believe that we should be incentivizing and innovating
to move to cleaner forms of energy and reduce the accumulation of
greenhouse gases in our atmosphere, and that is something that is
out there not because I sit in this seat, sir, but because——

Mr. POMPEO. If you believe

Ms. JACKSON [continuing]. They are a challenge for our country.

Mr. POMPEO. Fair enough. If you believe that these regulations
were going to have a net loss of jobs, would this change your view
of how the EPA ought to proceed?

Ms. JACKSON. Certainly, sir. If I was seeing regulations that I
thought——

Mr. PoMPEO. Thank you.

Mr. WHITFIELD. The gentleman from Virginia, Mr. Griffith, is
recognized for 5 minutes.

Mr. GRIFFITH. Thank you, Mr. Chairman.

Massachusetts v. EPA, last line, the holding, “We hold only that
the EPA must ground its reasons for action or inaction in the stat-
ute.” Can you tell me where in the statute it allows you to create
a tailoring rule?

Ms. JACKSON. The tailoring rule is based on our belief that the
statute does not speak to the fact that there be too many sources
to regulate all at once. It is an absurd result. That is the theory
of the law——

Mr. GRIFFITH. And I don’t disagree with you, ma’am.

Ms. JACKSON [continuing]. On which we based the rule.

Mr. GRIFFITH. It is an absurd result but that is what the law
says, and isn’t it the right of the elected officials, this Congress to
make that decision and not unelected officials in the EPA?

Ms. JACKSON. Sir, the United States Supreme Court held that
the Clean Air Act

Mr. GRIFFITH. You had to do something, but it said you had to
follow the statute——

Mr. RusH. Mr. Chairman.

Mr. GRIFFITH [continuing]. You followed the statute——

Mr. RusH. Mr. Chairman, Mr. Chairman. We have sat here and
watched the questions from the members on this subcommittee and
they ask questions and the witness attempts to answer, and they
won’t allow her the opportunity to complete her answer. So would
you admonish members to allow the witness to complete her an-
swer before they interrupt her?

Mr. WHITFIELD. Mr. Rush, thank you for that. These members
have waited a long time, and you have been very patient to be
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hel('ie, but I am going to allow them to continue to ask questions
an

Mr. RUSH. And can the witness please answer? She has been
here for a long time also.

Mr. GrirrITH. I will make it a yes or no question. Do you believe
that EPA should follow law as written or request Congress to
change it or ask Congress to relieve them of that obligation when
the result of the law would be an absurd result? Yes or no, please.

Ms. JACKSON. I believe EPA should follow the law as interpreted
by the United States Supreme Court and the rules that we have
on the books are designed to avoid the absurd result. That is the
basis for the rulemaking we have made. That is the basis for our
attempts to be as reasonable as we can.

Mr. GRIFFITH. In regard to certainty, and I am doing a little
cleanup too. In regard to certainty, you indicated that there were
no plans for a cap-and-trade program. How long can you give me
certainty——

Ms. JACKSON. I should have said for greenhouse gases because
we have a cap-and-trade for:

Mr. GRIFFITH. OK. For greenhouse gases cap and trade, you said
you had no plans, do you have any ability to give the businesses,
the industries and the folks that produce in my district any cer-
tainty how long can they count on that?

Ms. JACKSON. They will see proposed rules long before for public
comment and we have agreed to do industry listening sessions to
hear from the industries how best they think we should approach
future regulations. So there will be a transparent process. There
will be no secrets. I do not believe there will ever be a cap-and-
trade program authorized under the Clean Air Act.

Mr. GRIFFITH. Thank you. And then let me ask you, when you
talked about health and safety of the American folks in looking at
the endangerment ruling, I am wondering if you all looked at the
fact, because you mentioned something about the heat being high-
er, causing folks to have strokes or heart attacks, etc., and I am
wondering if you looked at the fact that with the electric rates
going up, the heating bills going up, fuel oil going up, that there
are a lot of folks in my district who are having a hard time paying
for their heat, and what is the offset on the other side? Did you
look at what is going to cost those folks and the danger to their
health by not having sufficient heat?

Ms. JACKSON. Sir, I am absolutely not asking people to freeze to
death or be very warm in the summer. I am not sure I understand
your question.

Mr. GRIFFITH. Well, you said in your opening statement that one
of the things that you looked at in making the endangerment rul-
ing was the fact that increased heat when folks—if the planet
warms that folks are going to suffer more disease as a result of
overheating and heart attacks, I think you mentioned heart attacks
or strokes. And I am just asking if the counter side to that was
looked at and the fact that we are going to raise the cost for Ameri-
cans to buy fuel, therefore some of them are not going to have suffi-
cient heat to heat their homes.

Ms. JACKSON. The actions we have taken under the greenhouse
gas regulations are not intended to make less fuel available to
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Americans, sir, so these are commonsense steps that actually in the
case of the car rule means we will need less oil. They are energy
efficiency. They are meant to make us get every drop of energy we
can out of every drop of gasoline or fuel that we use. So perhaps
I am not understanding. The endangerment finding——

Mr. GRIFFITH. All right. Are you unaware that the regulations al-
ready imposed and additional regulations that are being placed on
the power plants of the United States of America will make it more
difficult to use coal, which is now 50 percent of our source, and if
you eliminate that as a source, you are going to raise the cost of
electricity, therefore making it harder for people to heat their
homes.

Ms. JACKSON. We are not intending to eliminate coal as a source
of fuel. That is not the goal of reducing greenhouse gas emissions.
What we are saying is that we can use the Clean Air Act to make
a start in reducing greenhouse gas emissions.

Mr. GrRIFFITH. And I am wondering if you all have looked at the
possibility that since I believe that you will send a number of jobs
overseas that the Chinese and the Indians and even the Ukrain-
ians are going to use coal from my district and other districts
around the United States that the impact of that is that we actu-
ally have more manufacturing in areas where they are not doing
even the reasonable things that we are doing at this point, there-
fore contributing to the global environment additional pollutants in
the air which will actually harm Americans more than what you
believe your actions will solve.

Ms. JACKSON. As I said earlier, sir, changing the future with re-
spect to climate change for our planet is going to require all na-
tions to do something but I do not believe that means that we all
therefore must start at the same time. Parts of Europe have al-
ready started, so clearly it is not

Mr. WHITFIELD. Well, I think everyone has had an opportunity
to ask questions. Ms. Jackson, we appreciate your taking time to
be with us. We are going to be having some hearings on the air
transport rules, new source review, fly ash, some other issues, and
so we look forward to your coming back to have additional discus-
sions with us.

I know throughout this questioning period with you, a number
of members said they were going to be submitting written ques-
tions for you to answer. Who on your staff should we be particu-
larly focused on to deal with that issue?

Ms. JACKSON. Well, I always accept correspondence from mem-
bers but the head of my Office of Congressional and Intergovern-
mental relations is David McIntosh, if you would prefer to direct
your staff towards him.

Mr. WHITFIELD. David McIntosh?

Ms. JACKSON. Yes, Mr. Chairman, but I will take any questions
you have.

Mr. WHITFIELD. Well, thank you very much, and at this time I
would like to call up the third panel, and that is the Hon. Greg Ab-
bott, who is Attorney General of the State of Texas; Mr. Steve
Cousins, Vice President of Lion Oil Company; Mr. Harry Alford,
President and CEO, National Black Chamber of Commerce; Mr.
Lonnie Carter, President and CEO of Santee Cooper; Mr. Steve
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Rowlan, General Manager, Environmental Affairs, Nucor Corpora-
tion; Betsey Blaisdell, Senior Manager of Environmental Steward-
ship, the Timberland Company; and Mr. James Pearce, Director of
Manufacturing for FMC Corporation.

OK. I want to thank all of you. You have been very patient
today, and yet this is an issue of great importance. It has signifi-
cant impact on our country in a lot of different ways, so we look
forward to the testimony of all of you. Mr. Abbott, you are the At-
torney General of Texas. We are going to start with you. We will
recognize you for 5 minutes for your opening statement, and then
we will go right down the line, and before we ask any questions
we will have all of you complete your opening statements, so Mr.

Abbott.

STATEMENTS OF GREG ABBOTT, ATTORNEY GENERAL, STATE
OF TEXAS; HARRY C. ALFORD, PRESIDENT AND CEO, NA-
TIONAL BLACK CHAMBER OF COMMERCE; STEVE ROWLAN,
GENERAL MANAGER, ENVIRONMENTAL AFFAIRS, NUCOR
CORPORATION; JAMES PEARCE, DIRECTOR OF MANUFAC-
TURING, FMC CORPORATION; STEVE COUSINS, VICE PRESI-
DENT, LIONS OIL COMPANY; LONNIE N. CARTER, PRESIDENT
AND CEO, SANTEE COOPER; AND BETSEY BLAISDELL, SEN-
IOR MANAGER OF ENVIRONMENTAL STEWARDSHIP, THE
TIMBERLAND COMPANY

STATEMENT OF GREG ABBOTT

Mr. ABBOTT. Thank you, Mr. Chairman, for the opportunity to
appear before this subcommittee. As you noted, my name is Greg
Abbott and I am the Attorney General of the State of Texas, and
I want to first point out that in my submitted remarks I have more
detail about this but Texas has strived to work very effectively
with the EPA to enforce environmental laws. Texas also strives to
prevent political before it occurs. Ozone and NOy emissions have
been on a steady decline in Texas since 2000. Texas has installed
more wind power than any other State and achieved one of the
largest declines in greenhouse gas emissions of any State in the
Nation. Texas remains committed to working with the EPA to im-
prove air quality and to hold polluters accountable, but Texas can-
not support the EPA’s regulation of greenhouse gases. Texas be-
lieves the EPA has ignored the plain language of the Clean Air Act,
violated notice and comment requirements, and attempted to re-
write federal laws written by the United States Congress by the
administrative rulemaking process.

Texas lodges several challenges to the EPA’s regulation of green-
house gases. For now I will try to plug in just three of them that
reveal legal problems with the EPA’s regulations. One that you all
talked about already a lot this morning is the tailoring rule. The
Clean Air Act defines in precise numerical terms the emission
thresholds that trigger permitting requirements for stationary
sources. The EPA concedes that regulation of greenhouse gases at
these statutory thresholds produce results “inconsistent with the
congressional intent concerning the Clean Air Act” by subjecting
thousands of schools, churches, farms, small businesses to Clean
Air Act regulation. These admittedly absurd results indicate that
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greenhouse gases simply are not the kind of substance the Clean
Air Act was designed to regulate. Well, dissatisfied with Congress’s
clear instructions, the EPA attempted to amend by administrative
fiat the Clean Air Act. EPA calls the revised language its tailoring
rule and we believe that the EPA has violated the Clean Air Act
by its tailoring rule.

Texas also challenged the EPA’s SIP call rule. The Clean Air Act
empowers the EPA to require States to amend their permitting
programs by issuing a SIP call. The Act gives States up to 3 years
to bring their regulatory program into compliance with major fed-
eral mandates such as the greenhouse gas regulations. When the
EPA issued the SIP call rule on September 2, 2010, it gave States
just 15 months until December 2, 2011, to change their laws and
regulations to comply with the new greenhouse gas mandate. The
EPA shortening the time frame violates the Clean Air Act by giving
States just 15 months, rather than the congressionally mandated
36 months.

Texas also challenged the EPA’s FIP rule. In August 2010, we in-
formed the EPA that Texas would not satisfy the EPA’s greenhouse
gas demands. A few months later in late October 2010, an assistant
EPA administrator filed a sworn statement in federal court swear-
ing that the EPA could not take over Texas air permitting program
until December 2, 2011, at the earliest, meaning almost 10 months
from this very day. Well, despite that sworn statement, the EPA
did a 180-degree turn on December 23rd and issued an emergency
FIP rule in an attempt to immediately federalize Texas’s air permit
program. When it suddenly changed courses, the EPA not only
acted duplicitously, it also violated the Administrative Procedures
Act, which requires the EPA to solicit notice and comment from the
public. The EPA’s FIP rule, however, was issued without notice and
comment period at all in direct violation of federal law.

Not only did the FIP rule violate the notice and comment re-
quired by the APA, it was promulgated just before the Christmas
and New Year’s holidays in an obvious attempt to minimize public
scrutiny. The EPA had known for more than 4 months that Texas
would not comply with the SIP call rule and yet it waited until just
before Christmas to announce without public comment or notice
that a supposed emergency required it to seize control of the air
permitting system in Texas just 2 weeks later on January 2, 2011.
These are some of the reasons why Texas is lodging its legal chal-
lenges against the EPA.

[The prepared statement of Mr. Abbott follows:]



STATEMENT OF TEXAS ATTORNEY GENERAL GREG ABBOTT
Before the Energy & Power Subcommittee

of the House Energy & Commerce Committee
February 9, 2011

Thank you, Mr. Chairman, for the opportunity to appear before this Subcommittee. My name is
Greg Abbott, and I am the Attorney General of Texas. Iam here today to discuss litigation the
State of Texas has filed against the U.S. Environmental Protection Agency (“EPA”™), explain why
the EPA’s regulation of greenhouse gases (“GHGs”) violates the Clean Air Act, and explain that
if the proposed legislation discussed today became law, it would effectively resolve most of the

lawsuits filed by Texas against the EPA.

Although the EPA’s legally flawed pursuit of GHG regulations has forced Texas into a legal
dispute against our federal partners, the last year of litigation stands in contrast to years of

cooperative enforcement between Texas and the EPA.

For example, in 2009 we worked with the EPA to shut down a lead smelter in El Paso. Under a
settlement negotiated by Texas, the EPA, and other States, ASARCO was required to pay more
than $1.8 billion for environmental remediation across the country—including more than $100

million for clean-up in the State of Texas.'

! Press Release, Attorney General Greg Abbott, ASARCO Pays $52 Million to Fund Environmental Cleanup at
Former El Paso Smelter (Dec. 10, 2009), available at htips://www.oag. state.tx_us/oagNews/release.php?id=3181.
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We also worked with the EPA to obtain the largest-ever air quality settlement with a refining
company when we required San Antonio-based Valero to spend more than $700 million

upgrading its facilities.”

‘While Texas has a demonstrated record of enforcing environmental laws in conjunction with the
EPA, we also have a record of doing so on our own—as we did when we obtained the largest-
ever penalty under the Texas Clean Air Act in a case where Huntsman was required to pay more

than $9 million for unlawful emissions at its Port Arthur facility.’

In addition to enforcing existing environmental laws and holding polluters accountable, Texas

also strives to prevent pollution before it occurs. And Texas is a success story on that front too.

According to the Texas Commission on Environmental Quality, ozone and nitrogen oxide
emissions from industrial sources in Texas have been on a steady decline since 2000. Industrial
ozone emissions are down 22 percent, and nitrogen oxide emissions have been reduced by 46
percent.*  As Governor Perry explained in a letter to President Obama last spring, “Texas

electricity generators have the 11th lowest NOx emission rates for all states.”

But Texas is not only reducing the harmful pollutants that have long been subject to EPA
regulation under the Clean Air Act, it also has a demonstrated record of reducing greenhouse gas
emissions. As the State explained in the Petition for Reconsideration that we filed with the EPA,

since 2004 no other state in the nation has reduced power-sector CO2 emissions more than

? Press Release, Attorney General Greg Abbott, Attorney General Abbott Wins For Texas In Largest Environmental
Settiemnent With A Refiner (June 16, 2005), available at https:.//www oag. state.tx.us/oagNews/release.php?id=1028.
% Press Release, Attorney General Greg Abbott, Attorney General Abbott Lands Record Environmental Penalty

From Huntsman (May 13, 2003), gvailable at https://www oag state 1x us/oagNews/release php?id=78.

4 Texas Ozone and NOx Emissions Trend Analysis, Texas Commission on Environmental Quality (Jan. 11, 2010),
available at http://www.tceq.state.tx us/assets/public/implementation/air/success/2010.01.10-

1xOzoneNox Trends.pdf.
Letter from Governor Rick Perry to President Barack Obama (May 28, 2008), available at

http:/governor.state.tx. us/files/press-office/O-ObamaBarack201005280133.pdf.
2
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Texas.® Further, Texas has already installed more wind power than any other state—and all but
four countries.” Thanks to the State’s efforts to foster renewable energy sources, Texas
effectuated one of the two largest absolute declines in greenhouse gas emissions of any state in

the nation.®

Texas remains committed to working with the EPA to improve air quality and hold polluters
accountable. But Texas cannot support the EPA—and in fact must challenge it—when it pursues
regulations that are contrary to the law and devastating to the economy. Such is the case when it
comes to the EPA’s efforts to regulate greenhouse gases. In its zeal to regulate greenhouse
gases, the EPA has ignored the plain language of the Clean Air Act, violated notice and comment
requirements, and attempted to re-write congressionally enacted federal laws by administrative

rule-making.
L This Legislation Will Restore Congress’s Proper Law-Making Role.

The legislation this committee is considering today would put an end to the EPA’s illegal effort
to re-write the Clean Air Act. We are a nation of laws, and it is elected members of Congress—
not unelected and unaccountable bureaucrats at the EPA—that must make legislative decisions
for the country. One of those decisions is whether the federal government will attempt to
regulate carbon dioxide emissions. Congress can reassert its proper role by reclaiming this

important decision-making process on behalf of the American people.

Democrats and Republicans agree that the Clean Air Act is ill-suited to regulate greenhouse

gases and that Congress did not intend the Act to go where the EPA is attempting to take it.

® Petition for Reconsideration of the State of Texas at 5, Endangerment Finding, EPA Docket No. EPA-HQ-OAR-
2009-0171 (Feb. 16, 2010).

7 Id. a1 5-6.

.
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Numerous members of Congress from both parties are on record opposing the EPA’s actions and
arguing that Congress, not the EPA, should make these decisions. As Senator Jay Rockefeller
(D-WV) put it, “At a time when so many people are hurting, we need to put the decisions about
our energy future into the hands of the people and their elected representatives. . . EPA actions in
this area would have enormous implications and these issues need to be handled carefully and
appropriately dealt with by the Congress, not in isolation by a federal environmental agency.™
Senator Jim Webb (D-VA) agrees: “I do not believe that Congress should cede its authority over
an issue as important as climate change to unelected officials of the Executive Branch.™°
Similarly, Senator Mark Pryor (D-AR), believes that “Congress, not the EPA should determine

wlil

policy on greenhouse gas emissions. Senator Joe Manchin (D-WV) may have put it best,
when he said, “No bureaucratic agency should be able to regulate what has not been legislated,
especially when their actions jeopardize thousands of jobs. In the worst economy in generations,
the EPA is undermining our fragile economy and has been an adversary instead of a partner on
energy issues. It is time to reevaluate the agency’s use of its éuthority. I will work hard to make

12

sure the EPA cannot overstep its authority. . .

When the EPA embarked on its course to regulate GHGs, it was warned that its actions invited
litigation. As Senator Lisa Murkowski (I-AK) put it, “whenever an executive agency fails to
adhere to the laws passed by Congress, it opens itself up to litigation. The EPA's so-called

‘tailoring rule’ is no exception, and 1 fully expect that lawsuits will be filed if the agency issues

? Press Release, Sen. Jay Rockefeller, Rockefeller Leads Challenge to EPA on Greenhouse Gas Regulations (Feb.
19, 2010), available at http://tockefeller.senate.gov/press/record.cfm?id=322365& &year=2010&.

‘" Press Release, Sen. Joe Manchin, Rockefeller, Manchin Lead Colleagues in Fight to Protect Coal and
Manufacturing State Economies (Jan. 31, 2011), available at hitp://manchin.senate.gov/record.cfm?id=330724.

'" Press Release, Sen. Mark Pryor, Statement by Senator Mark Pryor on Voting in Support of the Murkowski
Resolution (June 10, 2010}, available ai www pryor.senate.gov.

" Press Release, Sen. Manchin, supra n.10.
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it. Once the rule is challenged, I expect the courts will reject it, as it has no legal basis.”"

Likewise, Congressman Dingell (D-MI) warned that the EPA lacks authority to regulate
greenhouse gases using the Clean Air Act. At a hearing before this very committee,
Congressman Dingell warned that if the EPA attempts to regulate greenhouse gases, “it is not
improbable that we will have a fine array of lawsuits to bless us all with huge amounts of

litigation.”"

These predictions have come true. The EPA’s actions are inconsistent with the clear language of
the Clean Air Act, the Administrative Procedure Act, or both. Because the EPA exceeded its
authority and acted outside the law to effectuate its policy prerogatives, Texas—and other

states—have taken legal action to challenge the EPA’s greenhouse gas rules.
. Texas’s Legal Challenges

In order to understand why the Clean Air Act cannot legally be used to regulate carbon
dioxide—and why Texas has challenged the EPA’s actions—it is important to first explain what
the Clean Air Act does target. The Clean Air Act was designed to target toxic pollutants that
directly poison or injure the human body. As Congressman Collin Peterson (D-MN) put it, the
Clean Air Act “was meant to clean up the air, to get lead out of the air. It was not meant to fight
global warming.”'> According to Senator Mary Landrieu (D-LA), “the Clean Air Act was never

intended to regulate greenhouse gases. It was designed to reduce the smog and acid rain that was

3 Press Release, Sen. Lisa Murkowski, Floor Speech: Murkowski Seeks to Halt EPA Endangerment of U.S.
Economy (Dec. 14, 2009), available at www.murkowski.senate.gov.

' Strengths and Weaknesses of Regulating Greenhouse Gas Emissions Using Existing Clean Air Act Awthorities:
Hearing Before the Subcomm. On Energy and Air Quality of the H. Comm. on Energy and Commerce, 110th Cong.
9 (2008) (statement of Rep. Dingell, Member, House Comm. on Energy and Commerce).

'* Press Release, Rep. Collin Peterson, Peterson Sponsors Legislation to Restrict EPA (Feb. 2, 20103, available at
http://collinpeterson.house.gov/press/11 1th/Peterson%20sponsors%20legislation%20t0%20restrict%20the%20EPA.
html.
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choking our cities in the 1970s and 1980s. That law, which I support, has worked fairly well.

But greenhouse gases do not harm our lungs and pollute our air.”'*

The Clean Air Act requires that pollution levels be measured at the state or local level, and it
calls on the EPA—in partnership with the states—to set goals for reducing the amount of each
regulated pollutant on the state or local level. Substances such as carbon monoxide and sulfur
dioxide, which are poisonous when inhaled and can be effectively measured and reduced on a
localized basis, are classic examples of substances the Clean Air Act targets. The Act provides
that facilities that emit more than a certain threshold of a regulated pollutant are subject to
permitting requirements. The threshold has the effect of exempting many small businesses and
other small entities like farms, schools, and churches, while targeting major sources of pollution

that have a major effect on air quality.

The fundamental problem underlying all the EPA’s GHG rules is that carbon dioxide simply
does not fit with the pollution-reduction framework envisioned by the Clean Air Act. As Senator
Landrien put it, “to regulate carbon emissions with the Clean Air Act would be to jam a square

peg into a round hole.”"”

A. The Endangerment Finding Violates the Clean Air Act.

The EPA’s legal troubles begin with the endangerment finding, in which it concluded that six
greenhouse gases emitted from new motor vehicles endanger public health. Contrary to what
some have claimed, the Supreme Court’s decision in Massachusetts v. EPA did not require the

EPA to regulate carbon dioxide or any other greenhouse gas. The Supreme Court ruled that

' Press Release, Sen. Mary Landrieu, Landrieu Co-Sponsors Resolution to Halt EPA Efforts to Use Clean Air Act
to Regulate Greenhouse Gases (Jan. 21, 2010), available at hitp:/landrieu.senate.gov/mediacenter/pressreleases/01-
21-2010-2.cfm.

1,
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greenhouse gases are “air pollutants,” as that term is defined in the Act. But the Court’s opinion
clearly states that the Court “need not and does not reach the question whether” carbon dioxide is
the kind of air pollutant the EPA must regulate under the Clean Air Act.’ ® The EPA, not the
Supreme Court, decided to try to force the square peg of carbon dioxide into the round hole of

the Clean Air Act.

The endangerment finding is legally flawed in several ways. First, the endangerment finding is
arbitrary because the EPA did not define or apply any standards or criteria by which to judge
endangerment to public health. Second, the endangerment finding includes two gases that are
not emitted at all from motor vehicles, meaning that the EPA plainly lacked legal authority to

make an endangerment finding for these gases under section 202 of the Clean Air Act.

1. The Endangerment Finding Is Arbitrary Because it Does Not Identify or
Apply Any Standards by Which to Judge the Endangerment Caused by
GHG Emissions or Climate Change.

The EPA cannot implement the Clean Air Act, or any other statute, in an arbitrary manner.'
The EPA needed to define standards or thresholds by which to judge whether certain levels of
greenhouse gas emissions endanger public health or welfare—or whether reductions in emissions
as a result of regulation will benefit public health or welfare. Because the EPA failed to do this,

the Endangerment Finding is arbitrary and therefore unlawful.

In its endangerment finding, the EPA did not state the amount of greenhouse gases that endanger
public health or welfare, or the amount of greenhouse-gas-related climate change that constitutes

a danger to public health. Similarly, the EPA has not established a method for measuring the

'8 549 1.S. 497, 534 (2007).

1 5 US.C. § TO6(2)(A); Motor Vehicle Mfrs. Assoc. v. State Farm Mut. Auto. Ins. Co.. 463 U.S. 29, 41 (1983)
(“The agency’s action . . . may be set aside if found to be “arbitrary, capricious, and abuse of discretion, or otherwise
not in accordance with faw,”).
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effect of its regulations on reductions in greenhouse gas levels. The EPA seeks to regulate
greenhouse gases, but it is unwilling or unable to determine the level at which those gases pose a
danger to public health or the reductions needed to avoid a danger to public health. In essence,
the EPA is saying: “Just trust us.” But we cannot. Because the truth is that—unlike with other
gases regulated under the Clean Air Act—there is not a specific atmospheric level of carbon
dioxide the EPA can identify as a dangerous level. And even with the strictest of regulations, the
EPA cannot prevent greenhouse gases from permeating our air, because the greenhouse gases in
our air are just as likely to come from China and India as they are to come from Houston or

Dallas.

2. The Endangerment Finding Included Gases Which Are Not Emitted by
Motor Vehicles. .

Section 202 of the Clean Air Act only applies to mobile sources. The EPA can only make an
endangerment finding under Section 202 for substances emitted from new motor vehicles.”® But
the EPA failed to abide by the CAA, because two of the six gases it deemed to endanger public
health or welfare under section 202 are not emitted af all by new motor vehicles”' The
endangerment finding thus contravenes the plain text of section 202, and accordingly, the EPA’s

inclusion of two of the six gases in its endangerment finding violates the Clean Air Act.
B. The Tailpipe Rule is Unlawful.

The Clean Air Act requires the EPA, before issuing a rule, to give “appropriate consideration to

the cost of compliance™ with the rule.”?

P 42U8.C. § 7521a)(1).
* The two gases are hydrofiuorocarbons and hexafluoride.
Z42U.8.C. § 7521(a)(2).
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In promulgating the Tailpipe Rule—which requires motor vehicle manufacturers to comply with
federal fuel economy standards—the EPA did not fully consider the costs associated with the
rule. The EPA admitted that, under its interpretation of the Clean Air Act, the Tailpipe Rule
would require the EPA to regulate stationary sources of greenhouse gases. In other words, the
EPA views the Tailpipe Rule as a triggering mechanism for the EPA’s authority to regulate
stationary sources. But when it promulgated the Tailpipe Rule, the EPA failed to consider costs
associated with regulating emissions from stationary sources. This omission violates the Clean

Air Act.
C. The Timing Rule is Unlawful.

The Timing Rule provides that the EPA’s regulation of greenhouse gases under the Tailpipe Rule
automatically triggers regulation of stationary sources of greenhouse gases. According to the
EPA, once it made a finding that greenhouse gases emitted by motor vehicles are dangerous, it

had no choice but to regulate stationary sources of carbon dioxide.

Contrary to the EPA’s assertions, the Clean Air Act authorizes regulation of stationary sources of
a pollutant only after the EPA has established a National Ambient Air Quality Standard
(NAAQS™) for the pollutant. The problem for the EPA is that they have not established a
NAAQS for carbon dioxide. In fact, it would be completely impracticable to do so because of

the way carbon dioxide exists in the air.

The Clean Air Act was designed to reduce emissions of toxic air pollutants. Atmospheric levels
of these pollutants can be meaningfully measured and reduced on a localized basis. Carbon
dioxide, by contrast, is a non-toxic substance that exists throughout the atmosphere. Levels of

carbon dioxide in the atmosphere cannot be meaningfully measured or reduced on a localized
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basis. As the Union for Jobs and the Environment put it in comments on the EPA’s proposed
rules, “Due to the global nature and long atmospheric residence times of greenhouse gas
emissions, individual states, regions or nations cannot effect meaningful change in atmospheric
greenhouse gas concentrations.” In other words, it is impossible to achieve reduction-targets
for atmospheric levels of carbon dioxide using the Clean Air Act, because emissions far outside
Texas, for example, affect the concentration of carbon dioxide in Texas. The Timing Rule
ignores this reality and improperly premises regulation of stationary sources on the Tailpipe

Rule.
D. The Tailoring Rule is Unlawful,

Even the EPA concedes that regulation of GHGs produces results “inconsistent with
congressional intent concerning the applicability of the [Clean Air Act]” by subjecting thousands
of schools, churches, farms, small businesses, and other small facilities to Clean Air Act
regulation.” These absurd results indicate that carbon dioxide and other greenhouse gases
simply are not the kind of substance the Clean Air Act was designed to regulate. However,
instead of acknowledging that reality, the EPA unilaterally changed the law by promulgating the

Tailoring Rule.

The Clean Air Act requires stationary sources that emit above 100 or 250 tons per year
{(depending on the source) of a regulated pollutant to obtain permits. But the Act does not give

the EPA discretion to change these congressionally established thresholds.

# Comments of Union for Jobs and the Environment at 7, Endangerment Finding, Docket No. EPA-HQ-OAR-
2009-0171 (June 23, 2009).
* Tailoring Rule, 75 Fed. Reg. 31,514, 31,541,

10
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With the Tailoring Rule, however, the EPA unilaterally raised the statutory thresholds despite the
lack of any legal authority to do so. In doing so, the EPA went beyond its role as regulator and
usurped the role of legislator. Under the Tailoring Rule’s new thresholds, permitting
requirements kick in at either 75,000 or 100,000 tons per year—instead of the 100 or 250 tons
mandated by the Act. Regardless of the desirability of these new thresholds as a policy matter,
as a legal matter the EPA lacks the legal authority to amend the plain terms of the Clean Air Act,
which is precisely what the Tailoring Rule does. Accordingly, the Tailoring Rule is patently

illegal.
E. The Sip Call Rule is Unlawful.

The EPA issued the “SIP Call Rule” on September 2, 2010. The SIP Call Rule requires states to
change their laws and regulations by December 2, 2011 to comply with the EPA’s new stance on
greenhouse gases. A SIP is the “state implementation plan” under which state regulators issue
Clean Air Act permits for pollution sources in their state. Once a state’s SIP has been
approved—as Texas’s was under the Clinton Administration in 1994—the state’s permits are

federally recognized and federally enforceable.

The Clean Air Act gives the EPA the power to require states to amend their permitting programs
by issuing a SIP Call, but it also gives states up to three years to bring their regulatory schemes
into compliance with major new federal mandates such as the EPA’s new greenhouse gas
regulations. This congressionally mandated timeframe allows states adequate time to conduct
their internal law-making and rule-making procedures and provides time for robust public input

through an open, transparent process at the state level. The EPA’s timeframe, on the other hand,
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violates the Clean Air Act by giving the states just fifteen months to comply, rather than the three

years required by the Act.

In an effort to justify its illegal actions, the EPA improperly invoked a section of the Clean Air
Act that allows the EPA to require adjustments to SIPs that fail to comply with pre-existing
federal requirements. When a major new requirement such as greenhouse gas regulation comes
into existence, however, the Clean Air Act entitles the states to a three-year transition period.

The EPA’s failure to provide the states with the full three years therefore violates the law.

F. The FIP Rule is Unlawful.

On August 2, 2010, Texas informed the EPA of its inability to comply with the EPA’s demand
that states amend their air quality laws and regulations to comport with the EPA’s new stance on
greenhouse gases. Approximately three months later, on October 28, 2010, Assistant EPA
Administrator Regina McCarthy swore in a statement filed with the D.C. Circuit Court that, in
light of the SIP Call deadline established by the EPA, the federal government could not take over
Texas’s air permitting responsibilities “until December 2, 2011 at the earliest.” Despite this
sworn statement, the EPA did a 180-degree turn on December 23, 2010, when it issued an
“emergency” FIP Rule that purported to immediately federalize Texas’s permitting regime—
which meant the EPA would not recognize Texas permits and would instead require Texas-based

stationary sources to obtain additional federal permits beginning January 2, 2011.

Absent an overriding emergency, the Administrative Procedure Act requires the EPA to solicit
notice and comment from the public before issuing regulations. The notice and comment period
allows for transparency and public participation in the rulemaking process. The FIP Rule,

however, was issued without any notice and comment period at ali, in direct violation of the law.

12
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There was no emergency, as the EPA had over four months to react to Texas’s August 2, 2010
letter. Instead, the EPA waited until the last minute to announce its intentions. No emergency
existed, and as a result, a notice and comment period was required for the FIP Rule just as for

any other rule. The EPA’s failure to provide it dooms the FIP Rule.

Not only was this FIP Rule issued without the notice and comment required by the
Administrative Procedure Act, it was promulgated just before the Christmas/New Year holidays,
in an obvious attempt to minimize public scrutiny of the EPA’s actions. The EPA had known for
over four months that Texas was unable to comply with the SIP Call Rule, yet it waited until just
before Christmas to announce—without public notice or comment—that a supposed
“emergency” required it to seize control of air permitting in Texas just two weeks later, on

January 2, 2011.

Thus, not only are the SIP Call and FIP Rules substantively flawed in that they were premised on
the EPA’s misuse of the Clean Air Act to regulate carbon dioxide, they are also procedurally
deficient in ways that plainly ignore the “transparency, public participation, and collaboration”
that President Obama has demanded of his Administration.”” Government by “emergency”
bureaucratic fiat—rather than by deliberative legislative process—is not only contrary to our
constitutional order, it also undermines public confidence in the rule of law and in the integrity
and faimess of our political system. As Senator Ben Nelson (D-NE) put it, “Just because
somebody’s frustrated with the pace of action in Congress doesn’t mean the EPA should become

a super-legislative body.”® It is elected members of Congress, not unelected and unaccountable

* Barack Obama, Memorandum for Heads of Executive Departments and Agencies: Transparency and Open
Government, available at http://www.whitehouse.gov/the_press_office/TransparencyandOpenGovernment/.

2 Press Release, Sen. Ben Nelson, Nelson Warns EPA Overreach Could Damage Nebraska’s Economy (June 10,
2010), available at http://bennelson.senate.gov/press/press_releases/061010-01.cfm.
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bureaucrats at the EPA, that must decide whether and how the federal government regulates

carbon dioxide emissions.
IfI.  Econoemic Impact of the EPA’s Actions

The Energy Tax Prevention Act will also help prevent the EPA from stifling the fragile signs of
economic recovery and job growth that are finally appearing as Texas and other states begin to
emerge from a difficult economic downturn. By bringing an end to the EPA’s job-killing
greenhouse gas regulations, Congress can remove a direct burden on the energy, manufacturing,
and agricultural sectors, potentially saving thousands of jobs. As Senator Nelson aptly put it, we
must protect all sectors “of our nation’s economy from EPA overreach. . . . [F]armers, ranchers,
business owners, cities, towns and hundreds of thousands of electricity consumers should not

have their economic fortunes determined by unelected bureaucrats in Washington.™”’

The effects of these burdensome new costs will be felf in all sectors of our economy and in all
parts of our society. As the Natiopal Black Chamber of Commerce warned, “Instead of
alleviating our country’s current 10% unemployment rate, heavy handed ‘command and control’
of carbon emissions would trigger further fallout. These and other costs would disproportionately
burden lower-income and minority populations who already spend a large portion of their
earnings on energy.”28 The Congress on Racial Equality gave the EPA similar advice about the
impact the new regulations will have—not just on industry—but on every American: “By driving
up energy costs, imposing major permifting and compliance costs on businesses, and

micromanaging virtually every business, economic and personal decision, the proposed

27
Id.

* Press Release, National Black Chamber of Commerce, Unemployment Statistics Reinforce Need to Drop Climate

Change Bill. NBCC Study shows Bill would kill 2.5 Million US Jobs (Dec. 23, 2009), available ar

www.nationalbee.org.
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regulatory program would impose the equivalent of a massive tax hike — in the midst of our most
severe economic crisis in decades — further harming families, especially poor, minority and
elderly houscholds.” ¥ At a time of high unemployment, low consumer confidence, and nagging
economic uncertainty in this country, the Administration should be looking for ways to
encourage investment and reduce the cost of doing business in America.  Allowing
unaccountable federal bureaucracies to unilaterally amend the law without Congress’ consent
reduces confidence in our democratic system and in the rule of law, which in turn discourages

new investment and economic growth.

In the words of our second president John Adams, ours is “a government of laws, not of men.”
The public’s continued confidence that we are governed by legitimately enacted laws rather than
by the political whims of powerful people is not only central to our constitutional form of
government, it is vital to our nation’s future economic prosperity. If government is permitted to
eschew transparency and accountability out of political expediency, the unavoidable result is
public uncertainty about the rule of law. And uncertainty, particularly legal uncertainty, is the
enemy of economic prosperity. We are blessed to live in a nation whose traditions of
constitutionally limited government and respect for the rule of law provide an environment in
which businesses and individuals can invest their resources confidently in the future. But we
cannot take these blessings for granted. Most nations—both today and throughout human
history—have not enjoyed them, and we will not enjoy them for long if we do not guard them
jealously. By reining in a bureaucracy run-wild like the EPA, Congress can begin to restore the

American people’s confidence in the rule of law and in the future of our nation’s economy.

¥ Comments of Congress of Racial Equality at 2, Advance Notice of Proposed Rulemaking: Regulating Greenhouse
Gas Emissions under the Clean Air Act, Docket ID: EPA-HQ-OAR-2008-0318 (November 25, 2008).
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Mr. WHITFIELD. Thank you, Mr. Abbott.
At this time I recognize Mr. Alford with the Chamber of Com-
merce.

STATEMENT OF HARRY C. ALFORD

Mr. ALFORD. Chairman Whitfield, Mr. Vice Chairman, distin-
guished members of this committee, thank you for having me. I am
Harry C. Alford, President and CEO of the National Black Cham-
ber of Commerce.

After failing to persuade the American public of its intentions to
pass a cap-and-trade program through the legislative process, the
Obama Administration has now unleashed its Environmental Pro-
tection Agency to tackle climate change with non-transparent, bur-
densome regulations. This bureaucratic zeal is not only disastrous
for American consumers and businesses at large but also particu-
larly threatening to the future of prosperity of black communities.

The Energy Tax Prevention Act of 2011, introduced by Rep-
resentatives Upton and Whitfield and Senator Inhofe, offers our
Nation a much-needed reprieve from this EPA overreach and it is
my hope that both Democrats and Republicans will join this new
effort to stop the agency’s power grab of our domestic climate pol-
icy. Congress must be in charge of policymaking for such a serious
issue, one that touches the lives and welfare of virtually every
American, not unelected officials with zero accountability.

The Act aims to protect American jobs and businesses, especially
in light of increasing competition from developing nations such as
China. Again, for the African American business community and
black workers nationwide, EPA’s regulatory overreach will kill
their competitiveness and innovation and impose significant bur-
dens to new employment.

Back in 1979, manufacturing employment here in America
reached its high point, providing jobs to roughly 19.6 million Amer-
icans. Since then, we have lost more than 8 million manufacturing
jobs. Now, many of the factories that once employed our workers
here in the United States are now popping up in China, Indonesia
and other Asian countries.

When I was a young man, I began my career in Detroit. Upon
revisiting throughout the years, I can attest to how cumbersome
government regulations have come to destroy small businesses and
starve families. EPA’s plan to implement emission regulations will
sadly result in far greater strife. This strife will be borne particu-
larly hard by the African American labor force, one that has not
only been underrepresented in the workforce historically but also
badly wounded since the financial meltdown. Today 16.5 percent of
African American men and women are out of work and the situa-
tion is only getting worse. According to a new study by the Eco-
nomic Policy Institute, the black unemployment rate is projected to
hit a 25-year high by the third quarter of this year.

Additional EPA proposals that have sought to tighten air quality
standards with regard to ozone exemplified mammoth business-de-
stroying implications as well. For instance, the National Federation
of Independent Business found that as many as 675 counties across
the United States would violate the proposed standards, triggering
job-killing mandates, costly compliance fees and financial penalties
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for businesses in those areas. Just imagine how businesses would
be forced to close and how many workers would be laid off if EPA’s
broader proposal to implement a regulatory cap-and-trade scheme
is successful.

Long story short: the environment belongs to everyone. For EPA
to think that it can use the Clean Air Act to now ram through cost-
prohibitive climate regulation is something I will not stomach and
it certainly is not something that the African American business
community is prepared to accept either. While paying a higher
heating bill this month or doling out money for gasoline on the way
into the office from McLean or Bethesda may mean little to govern-
ment bureaucrats, people living paycheck to paycheck and small
businesses trying to get by simply cannot afford it, especially now.

I applaud all members of the legislature who are working hard
to make sure that EPA does not enact a cap-and-trade scheme and
therefore are standing up for not only America’s economic future
but also for the well-being of our Nation’s African American com-
munity specifically.

Again, thank you for this opportunity to testify here this morning
on the important of the Energy Tax Prevention Act and halting
EPA’s regulatory overreach. I look forward to answering any ques-
tions you may have.

[The prepared statement of Mr. Alford follows:]
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Chairman Whitfield, Vice Chairman Sullivan, distinguished members of the subcommittee, good
morning.

| am Harry C. Alford, president and chief executive officer of the National Black Chamber of
Commerce (NBCC). | appreciate this opportunity to appear before the subcommittee today to
discuss the draft of the Energy Tax Prevention Act of 2011 and, specifically, how bureaucratic
regulation of greenhouse gas emissions (GHG) negatively impacts our nation’s African

American communities.

The National Black Chamber of Commerce is a non-profit, non-partisan, non-sectarian
organization dedicated to the economic empowerment of African Americans. Our business
association represents 100,000+ Black-owned businesses and engages in advocacy and
educational efforts that reach more than 1.9 mﬂlion Black-owned businesses (US Census

Bureau).

Additionally, we are dedicated to sustaining African American communities through
entrepreneurship and capitalistic activity within the United States and via interaction with the
Black Diaspora. In this light, the chamber strives to increase business development and growth
via procurement, capital access and international trade, educate Black communities about our
business’ benefit to society and provide technical support to our 161 affiliated chapters both

here in the United States and abroad.

After failing to persuade the American public of its intentions to pass a cap-and-trade program
through the legislative process, the Obama administration has now unleashed its Environmental
Protection Agency (EPA) to tackle climate change with non-transparent, burdensome

regulations. This bureaucratic zeal is not only disastrous for America’s consumers and
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businesses at large, but also particularly threatening to the future prosperity of Black

communities.

The Energy Tax Prevention Act of 2011 introduced by Representative Upton, Representative
Whitfield and Senator Inhofe offers our nation much-needed reprieve from this EPA overreach.
And it is my hope that both Democrats and Republicans will join this new effort to stop the
agency's power-grab of our domestic climate policy. The Congress must be in charge of
policymaking for such a serious issue — one that touches the lives and welfare of virtually every

American - not un-elected officials with zero accountability.

The Energy Tax Prevention Act's stated goals, as presented last Wednesday," ensure that aur
nation is not plagued by overly burdensome environmental regulation, regulation that would skirt
the legisiative process essential to national policy decisions. Two of these goals go to great
lengths to protect the viability of African American communities. | would like to, therefore, briefly

highlight their importance.

First, the Act prevents EPA from enacting a cap-and-trade tax that would significantly increase
costs for many goods and services on which consumers and businesses depend. A simple
review of statistics derived from the Congressional Budget Office’'s (CBO) methodology and
calculated by proponents - yes, proponents - of cap-and-trade show just how dire
circumstances will be for African American consumers if EPA is successful in enacting this new

climate tax.

' House Committee on Energy and Commerce, “Upton, Whitfield, Inhofe Unveil Energy Tax Prevention
Act to Protect America’s Jobs & Families”, February 02, 2011, Washington, DC, accessed at:
http://energycommerce.house.gov/inews/PRArticle.aspx?News|D=8178.

3
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For example, the Center on Budget and Policy Priorities finds that, for the poorest 20 percent of
our population, cap-and-trade increases the cost of home energy by 45 percent, motor fuel by
25 percent and other consumption such as groceries by 35 percent.? Given the current state of
our economy, EPA’s implementation of cap-and-trade regulations will only victimize further the
most vulnerable in our society. Public policy must be based on mutual respect and justice for all
citizens. EPA’s back-door approach to regulating greenhouse gas emissions thus fails

America's less fortunate miserably.

Consumers and businesses are already feeling the pain of higher energy prices due {o evenis
outside of our control, such as the current unrest in Egypt. According to the American
Automobile Assaciation (AAA), the average price for a gallon of gasoline nationwide today is
$3.12. A year ago, it was $2.66.% Our domestic climate policy is in our control, though, and we
cannot afford to stand by and let an unaccountable federal agency hijack this policymaking

process with regulations that will only further exacerbate energy prices.

And let us remember the following. EPA’'s own analysis of cap-and-trade legislative proposals
finds that small businesses will be hit with a 40 percent increase in energy prices.® Yet,
somehow, it now sees fit to regulate this economy-wide burden on our nation’s small

businesses. This is astonishing.

Second, the Act aims to protect American jobs and businesses, especially in light of increasing

competition from developing nations such as China. Again, for the African American business

2 Center of Budget and Policy Priorities, "Cap and Trade Can Fight Global Warming Effectively While Also
Protecting Consumers”, March 03, 2009, Washington, DC, accessed at: hitp://www.cbpp.org/files/3-3-
O8climate.pdf.

American Automobile Association (AAA), “AAA’s Daily Fuel Gauge Report”, February 07, 2011,
accessed at: hitp:/ffuelgaugereport.aaa.com/?redirectto=http:/fuelgaugereport.opisnet com/index.asp.
¢ National Federation of Independent Business (NFIB), “Cap and Trade = Massive Loss for Small

Business”, accessed at: hitp/fwww.nfib.com/issues-elections/issues-elections-item/cmsid/49480/v/1.
4
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community, and Black workers nationwide, EPA’s regulatory overreach will kill their
competitiveness and innovation and impose significant burdens to new employment. Back in
1979, manufacturing employment here in America reached its high-point, providing jobs for
roughly 19.6 million Americans. Since then, we have lost more than eight million manufacturing
jobs.® Now many of the factories that once employed our workers here in the U.S. are now

popping up in China, Indonesia and other Asian countries.

When { was a young man, | began my career in Detroit. Upon revisiting throughout the years, |
can attest to how cumbersome government regulations have come to destroy small businesses
and starve families. EPA’s plan to implement emissions regulations will sadly result in far

greater strife.

This strife will be borne particularly hard by the African American labor force, one that has not
only been underrepresented in the U.S. workforce historically, but also badly wounded since the
financial meltdown. Today, 16.5 percent of African American men and women are out of work.®
And the situation is only getting worse. According to a new study by the Economic Policy
Institute, the Black unemployment rate is projected to hit a 25-year high by the third quarter of

this year.”

Just blocks away from this hearing room, the African American community continues to face an

ever-steeper mountain of challenges to securing a job. In fact, the Institute’s researchers find

® Associated Press, Paul Wiseman, “Despite China, U.S. Factories Maintain Edge”, January 31, 2011,
accessed at: http://www.time.com/time/business/article/0,8599,2045257,00.html.

51.S. Bureau of Labor Statistics (BLS), “Employment status of the civilian population by race, sex, and
age”, January 2011, accessed at: http://www.bls gov/news.releasefempsit.t02.htm.

” The Washington Post, V. Dion Haynes, “U.S. unemployment rate for blacks projected to hit 25-year

high”, January 15, 2011, accessed at: hitp://www.washingtonpost.com/wp-
dyn/content/article/2010/01/14/AR201001 1404085 html.
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that Black unemployment in Washington, DC will reach 18.9 percent later this year.®? EPA's
proposal to regulate into our lives the enormous cap-and-trade program that this great

deliberative body rejected last year will only add insult to injury for these struggling Americans.

And upon close examination of the growing competition emanating from nations such as China,
the idea of EPA imposing cap-and-trade regulations restricting our businesses’ ability to
innovate becomes more reprehensible. From construction and manufacturing to financial
services and human resources, Black-owned businesses make breakthroughs every day that
add to America's innovation and competitive edge. But the deck is being stacked against us.
One specific example paints a clear picture. Before the end of this year, China is projected to
surpass America for the first time in the number of patent applications filed.® The higher costs
and red-tape sure to arise from EPA’s regulatory overreach will only further restrict American
businesses’ ability to keep up with the world's most populous country in creating the new

technologies and services of tomorrow.

Now, | know that many witnesses before me have come to your committee to opine that small
businesses are the backbone of the American economy. But given the threat EPA's proposal to
quietly slip a cap-and-trade program into our economy poses to the health of these small
businesses, it is definitely worth repeating. EPA’'s proposal to implement a cap-and-trade
system by way of regulation would make it extremely difficult for businesses to create new jobs.
These regulations would also have a ripple effect straight down the supply chain, hurting the

suppliers, distributors and transporters with which America’s small businesses work.

8 s
Ibid.
® TIME, *Sizing up the U.S. and China”, January 31, 2011, New York, NY, p. 37.
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Additional EPA proposals that have sought to tighten air quality standards with regard to ozone
exemplified mammoth business-destroying implications, as well. For instance, the National
Federation of independent Business (NFIB) found that, "As many as 675 counties across the
U.S. would violate the proposed standard, triggering job-killing mandates, costly compliance
fees and financial penalties for businesses in those areas".'® Just imagine how many
businesses would be forced to close, and how many workers would be laid off, if EPA’s broader

proposal to implement a regulatory cap-and-trade scheme is successful.

Long story short, the environment belongs to everyone. For EPA to think that it can use the
Clean Air Act to now ram through cost-prohibitive climate regulation is something | will not
stomach. And it certainly is not something that the African American business community is
prepared to accept, either. While paying a higher heating bill this month or dolling out more
money for gasoline on the way into the office from McLean or Bethesda may mean little to
government bureaucrats, people living paycheck to paycheck and small businesses trying to get

by simply cannot afford it, especially now.

| applaud all members of the legislature who are working hard to make sure that EPA does not
enact a cap-and-trade scheme, and, therefore, are standing up for not only America’s future
economic health in general, but also for the well-being of our nation’s African American

communities specifically.

Again, thank you for this opportunity to testify here this morning on the importance of the Energy
Tax Prevention Act and halting EPA’s regulatory overreach. | look forward to answering any

questions you may have.

' National Federation of Independent Business (NFIB), “Cap and Trade”, accessed at:
hitp//www.nfib.com/issues-elections/issues-elections-item ?cmsid=49409.
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Mr. WHITFIELD. Thank you, Mr. Alford.
Mr. Rowlan with Nucor Corporation, you are recognized for 5
minutes.

STATEMENT OF STEVE ROWLAN

Mr. ROowLAN. Thank you. I am Steve Rowlan, General Manager
of Environmental Affairs for Nucor Corporation. Thank you, Chair-
man Whitfield and Vice Chairman Sullivan, for this invitation to
testify today on the impact of greenhouse gas regulations on our in-
dustry and other industries in our Nation’s economy.

Nucor is the largest steel producer and recycler in the United
States. We employ over 20,000 teammates in 23 States and
produce steel products for use in road, bridges, automobiles, appli-
ances, buildings and a range of other markets.

The impact of the great recession on the steel industry was swift
and severe. In August of 2008, steel capacity utilization was over
90 percent. By January 2009, capacity utilization had plummeted
to 36 percent. In a mere 5 months, the industry went from experi-
encing strong growth and excellent market conditions to the worst
economy many of us in the industry have ever seen. Despite how
bad that market got, Nucor did not lay off a single worker.

The economic conditions for the steel industry are improving. Ca-
pacity utilization has increased and we are seeing a return in de-
mand. However, the strength and duration of the economic recov-
ery remains to be seen. Greenhouse gas regulations are adding to
this uncertainty.

U.S. steel producers are in a highly competitive global market
that will only get more competitive in the future. We face unfair
practices from steelmakers in countries like China, and increas-
ingly, we are not competing against other companies, but against
governments, governments who bring their full weight to bear to
ensure the success of their domestic industry through the use of
subsidies, generous loans and other protectionist measures. I would
say that is a pretty strong headwind to compete against. And the
uncertainty created by our government’s many regulatory proposals
only adds to that headwind and diminishes the competitiveness of
many U.S. industries.

From an environmental perspective, America is the best place in
the world to make steel. Our industry has reduced its energy-inten-
sity by 30 percent since 1990, and reduced greenhouse gas emis-
sions by 35 percent over the same time period while increasing
overall production. This significantly exceeds the Kyoto Protocol
targets. In fact, the U.S. steel industry has the lowest CO, emis-
sions per ton in the world. What is more, companies like Nucor
have made steel the most recycled product in the world. As the Na-
tion’s largest recycler, Nucor kept more than 17 million tons of
scrap metal from cars, appliances, and other discarded products out
of landfills in 2010. The recycled scrap is then melted down
through the use of electrical energy and made into new steel prod-
ucts.

Because greenhouse gas emissions are a global issue, regulation
through the Clean Air Act threatens both our competitiveness and
the environmental benefit that results from making steel so cleanly
in the United States. Ironically, these very regulations and prac-
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tices that are intended to improve the environment actually result
in increased global emissions and more environmental impact than
if the industry had remained in the United States.

The problems these regulations create manifest themselves in
the permitting process and other ways. Everyone expresses concern
about permitting and the impact these rules have on our ability to
build industrial projects that create jobs and improve people’s live-
lihoods. However, this is not a new problem. Over time, we have
created a system that is comprised of endless reviews, hearings, al-
legations, lawsuits and continued modeling that has turned our
permitting process into a slow, frustrating experience that has
eliminated the certainty necessary for the expenditure of capital. I
have been quoted as saying it is like being in a hamster wheel. The
lack of availability of affordable energy also remains a real obsta-
cle.

Due to the continual halting of permits for new, traditional
sources of energy generation and constantly promoting the develop-
ment of expensive so-called green energy, we as a Nation are essen-
tially pricing ourselves out of the industrial market. Mechanisms
such as greenhouse gas rules, regional cap-and-trade programs, re-
newable energy standards and other permit battles are creating an
environment where affordable energy, the lifeblood of industry, is
becoming a rare commodity. For example, I modeled a facility that
would recycle a million tons of steel and I looked at it in areas that
had a renewable energy standard versus areas that had no renew-
able energy standard, and the difference in electrical cost was $52
million a year. As I presented that to the people in that particular
State, I asked where we would build that facility, and they said not
in our State. That is why you see industry moving to areas that
have affordable and abundant energy.

It looks like I am about out of time. We have something said
about a permit that was recently issued to Nucor. I will tell you
that we did receive a permit for a significantly diminished project
versus the $2.1 billion we were going to invest. That permit, how-
ever, for that project, which will be phase 2, is still not fully issued.
It is stayed pending some further actions. Thank you for your time.

[The prepared statement of Mr. Rowlan follows:]
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1 am Steven Rowlan, General Manager of Environmental Affairs for Nucor Corporation. Thank
you Chairman Whitfield and Vice Chairman Sullivan for the invitation to testify today on the
impact that new greenhouse gas regulations are having on industry and our nation’s economy.

Nucor is the largest steel producer and recycler in the U.S. We employ over 20,000 teammates
in 23 states and produce steel products for use in roads, bridges, automobiles, appliances,
commercial buildings and a range of other markets.

The impact of the Great Recession on the steel industry was swift and severe. In August of
2008, steel capacity utilization was over 90 percent. By January 2009, capacity utilization
plummeted to 36 percent. In a mere five months, the industry went from experiencing strong
growth and excellent market conditions to the worst economy many of us in the industry have
ever seen. Despite how bad the market got, Nucor did not lay off a single worker.

Economic conditions for the steel industry are improving. Capacity utilization has increased and
we are seeing a return in demand, however, the strength and duration of the economic recovery
remains to be seen. Greenhouse gas regulations are adding to this uncertainty.

U.S. steel producers are in a highly competitive global market that will only get more
competitive in the future. We face unfair practices from steelmakers in countries like China, and
increasingly, we are not competing against other companies, but against governments -
governments who bring their full weight to bear to ensure the success of their domestic industry
through the use of subsidies, generous loans, and other protectionist measures. I’d say that’s a
pretty strong headwind to compete against. And the uncertainty created by our government’s
many regulatory proposals only adds to that headwind and diminishes the competitiveness of
many U.S. industries.

From an environmental perspective, America is the best place in the world to make steel. Our
industry has reduced its energy-intensity by 30% since 1990, and reduced greenhouse gas
emissions by 35% over the same time period. This significantly exceeds the Kyoto Protocol
targets. In fact, the U.S. steel industry has the lowest CO; emissions per ton in the world. What’s
more, companies like Nucor have made steel the most recycled product. As the nation’s largest
recycler, Nucor kept more than 17 million tons of scrap metal from cars, appliances and other
discarded products out of landfills in 2010. The recycled scrap is then melted down and made
into new steel products.
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Because greenhouse gas emissions are a global issue, regulation through the Clean Air Act
threatens both our competitiveness and the environmental benefit that results from making steel
so cleanly in the U.S. Ironically, these very regulations and practices that are intended to
improve the environment actually result in increased global emissions as industry leaves our
country in favor of a less stringent regulatory climate instead of continuing to operate in the
United States.

The problems these regulations create often manifest themselves in the permitting process.
Everyone expresses concern about permitting and the impact these rules have on our ability to
build industrial projects that create jobs and improve people’s livelihoods. However, this is not a
new problem. Over time, we have created a system that is comprised of endless reviews,
hearings, allegations, lawsuits and continued modeling that has turned our permitting process
into a slow, frustrating experience that has eliminated the certainty necessary for the allocation of
business capital. This practice is certainly damaging but, the impact it has on our energy supply
as generation plant construction projects are continually blocked is an even more pressing issue.

Because of the continual halting of permits for new, traditional sources of energy generation and
constant promotion of expensive so called “green” energy, we as a nation are essentially pricing
ourselves out of the industrial market. Mechanisms such as the greenhouse gas rules, regional
cap and trade programs, renewable energy standards and other permit battles are creating an
environment where affordable energy, the lifeblood of industry, is becoming a rare commodity.
For example, some states are now faced with energy rates that are double and triple those found
in states that are competing with them for manufacturing jobs. For energy intensive industry
these cost differences amount to millions of doliars per month in cost disadvantages.
Internationally, these facilities then have to compete against foreign companies that benefit from
government subsidized energy production and lax environmental standards.

In response to this, people often ask for specific examples of projects going overseas or not being
developed because of regulations. The lack of specific examples is often used to support the
case for more regulation. That is simply not accurate. The lack of examples is because these
locations are typically passed over during the initial evaluation and consequently are never even
considered for projects unless all other options fall through. Because of burdensome permitting
requirements and rising energy costs, increasingly industrial projects are no longer even being
considered for development in the United States.

The impact of these new regulations on capital projects is real. We recently received a permit,
under the new GHG rules, for a direct reduced iron facility in Louisiana. This is a $750 million
project that will create 500 construction jobs and 150 permanent ones. It is a great job-creating
investment, particularly in this economy. But this project is not as large as the $2 billion
investment we initially intended. Due to the uncertainty created by these regulations, we made
the difficult decision to delay the $2 billion investment, also delaying the creation of 2,000
construction jobs and 500 permanent ones.

The history of this great country is full of innovation. That innovation is typically not the result
of government rulemakings and regulations, it is rather in spite of these obstacles. These
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regulations threaten to divert human and financial capital away from the research and
development we need to invest in developing new energy sources.

In the end, reducing greenhouse gas emissions requires much cleaner forms of energy that do not
exist today. Can we create cleaner, economical energy in large enough quantities to meet the
demand of commuters, residents, businesses and industry in the U.S.? That will require
developing cleaner forms of traditional energy sources, as well as renewable energy, but they
must also be economical. This is where we need to focus our efforts.

Steel is part of the solution. Just as steel is essential to the construction, automotive and defense
industries, steel is also a key component to our nation’s energy infrastructure. Wind turbines,
solar panels, transmission lines, nuclear plants and pipelines all require large quantities of steel,
Renewable energy and other forms of clean energy are a new market opportunity for steel. Yet
we are concemned that these regulations will deem the energy efficient and recycled steel
products made here in the U.S. uncompetitive against our global counterparts also wishing to
source the emerging clean energy market.

We do not believe that strict environmental regulations help us get to that clean, economical
energy future or help us bring back the 25 million jobs we need to get our economy back on
track. We support the effort by Congress to stop the regulation of greenhouse gases through the
Clean Air Act. We believe regulation of these gases through the Act will impose stiff economic
costs, result in little environmental benefit and divert financial resources away from the
innovation in energy production required to significantly reduce emissions.
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Mr. WHITFIELD. Thank you, Mr. Rowlan.
At this time I recognize Mr. Pearce for 5 minutes, and Mr.
Pearce is Director of Manufacturing for FMC.

STATEMENT OF JAMES PEARCE

Mr. PEARCE. Mr. Chairman, Ranking Member Rush and mem-
bers of the committee. My name is Jim Pearce, and I am the Manu-
facturing Director for FMC’s Alkali Division, and I thank you for
holding the hearing on this important topic.

FMC is a diversified chemical company manufacturing products
for the food and pharmaceutical industries, for lithium batteries
and energy storage. Our FMC products are used in a wide range
of industrial usage and new applications to improve the environ-
ment.

In Green River, Wyoming, where I live and work, we are the
world’s largest producer of sodium carbonate, better known as soda
ash. The largest use of soda ash is in glass manufacturing, includ-
ing food, juice, beer and wine containers, fiberglass, and flat glass
for autos, houses, and buildings. It is also used in a number of
household products such as a water softener, and it is the primary
ingredient in powdered home laundry detergents. In Wyoming, we
produce soda ash from naturally occurring trona ore that is mined
from underground deposits. The four companies that comprise the
so-called trona patch in Sweetwater, Wyoming employ over 2,100
people and account for roughly 90 percent of the domestic soda ash
production in the United States and 25 of total global soda ash pro-
duction. In addition, there are some 100 dockworkers in Portland,
Oregon, and we estimate an additional 8,300 jobs nationwide that
are dependent on our industry.

Mr. Chairman, today American soda ash production is one of the
good news stories in manufacturing. Our industry is a prime exam-
ple of how government trade and lands policies can work to help
sustain a U.S. manufacturing base. At FMC, we have improved our
energy efficiency of our soda ash operations by 10 percent over the
past 10 years, and as an entire company we have met our commit-
ment to the Chicago Climate Exchange Program reducing our
greenhouse gas emissions by 10 percent from 2003 to 2010. For
FMC, energy efficiency simply represents smart business.

The current U.S. approach to regulating greenhouse gases not
only fails to incentivize us to achieve greater energy efficiency, but
over time it may lead U.S. natural soda ash producers to lose busi-
ness to our off-shore rivals, mainly the Chinese, who produce their
soda ash synthetically. Synthetic soda ash generates an average of
30 percent greater greenhouse gas emissions per ton than does
soda ash mined from natural resources.

Mr. Chairman, our jobs growth in the natural soda ash industry
is fueled by exports. The U.S. natural soda ash industry contrib-
utes over %875 million in surplus to the overall U.S. balance of
trade, and our export sales have grown at 6% percent per year
over the last 28 years. This represents a significant contribution to
the President’s goal of increasing U.S. exports. It also contributes
to job growth. FMC recently announced that we will be adding 100
new jobs in Green River as a result of export growth, directly ex-
ports. Domestic soda ash producers export 52 percent of what we
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produce, 52 percent. That means that one of our every two jobs is
directly attributable to export sales.

Keeping our lead is not something that we take for granted, nor
has Congress. For example, the Congress saw fit to reduce the roy-
alties that we pay on soda ash, realizing that the export increase
would result in higher Treasury revenues, yet the pressure to re-
main competitive continue to grow. As an example, in 1990 China
imported about 1 million tons per year of soda ash. Today, they are
the world’s largest producer of soda ash and export about 2.5 mil-
lion tons per year.

We have serious concerns about our future and our competitive
position if not required to make non-economic decisions based on
domestic regulations that our international competitors do not have
to comply with. We do not understand why U.S. manufacturers
should be required to make costly changes when less-efficient and
higher greenhouse gas-emitting foreign competition does not.

A Southeast Asian glass manufacturer will not buy from a U.S.
soda ash producer whose prices are high simply because of U.S.
regulations. Rather, they will buy from the lower-cost foreign com-
petition that produces more greenhouse gas emissions.

We ask Congress to take the long view on this matter and under-
stand that acting in isolation may place the domestic soda ash in-
dustry at a significant competitive disadvantage while increasing
the overall greenhouse gas global emissions. We would hope that
Congress would fully debate the energy policies and drive energy
efficiency in a way that not only maintains jobs but grows them
along with exports.

Thank you very much for this opportunity.

[The prepared statement of Mr. Pearce follows:]
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Summary

FMC is a diversified chemical company manufacturing products for
the food and pharmaceutical industries, for lithium batteries and energy storage. Our
FMC chemistries are used in a range of industrial uses, and in exciting new applications
to improve the environment. FMC is the world’s largest producer of natural sodium
carbonate, better known as “soda ash.” The largest use of soda ash is in glass
manufacturing.

. The U.S. soda ash industry is a prime example of how government trade and lands
policies can work to help sustain a vital US manufacturing base as the world’s low cost
supplier. We employ over 2100 people and are announcing job growth.

. FMC has improved the energy efficiency of our operations by 10% over the past 10
years. We continue to drive improvements in operations and energy utilization using both
internal and external resources.

. We currently export 52% of what we produce. Said another way, for every two American
soda ash workers, one is directly attributable to sustaining our export growth. Our nearly
one billion dollar contribution to the balance of trade, which we expect will continue to
grow, is helping meet the President’s export growth goal.

. The current US approach to regulating greenhouse gases not only fails to incentivize us to
achieve greater energy efficiency, but will lead US natural soda ash producers to lose
significant business to our off- shore rivals who produce soda ash synthetically, and with

an average of 30% greater greenhouse gas emissions per unit produced.
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Testimony

Mr. Chairman; Ranking Member Rush, and, Members of the Committee, my name is Jim Pearce.

1 am the Manufacturing Director of the FMC’s Alkali Division. Thank you for holding a hearing

on this important topic.

FMC is a diversified chemical company manufacturing products for the food and pharmaceutical
industries, for lithium batteries and energy storage. Our FMC chemistries are used in a range of

industrial uses, and in exciting new applications to improve the environment.

In Green River Wyoming, where [ live and work, we are the world’s largest producer of natural
sodium carbonate, better known as “soda ash.” The largest use of soda ash is in glass
manufacturing, including food, juice, beer, and wine containers; fiberglass insulation; and flat
glass for autos, houses, and buildings. It is also used in a number of household products; as a
water softener; an industrial air pollution control agent and; it is a primary ingredient in

powdered home laundry detergents.

In Wyoming, we produce soda ash from naturally occurring trona ore, mined from underground
deposits. The four companies that comprise the so-called “trona patch,” in Sweetwater County
Wyoming employ over 2100 people, account for roughly 90% of the domestic production of

soda ash, and 25% of total global soda ash production. In addition, some 100 dockworkers in
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Portland Oregon have jobs today because of the growth of soda ash exports. In addition, we

estimate an additional 8300 jobs nationwide are directly dependent on our industry.

Mr. Chairman, today American producers are winning the global competition for soda ash
business. It is one of the good news stories in US manufacturing. Our industry is a prime
example of how government trade and lands policies can work to help sustain a vital US
manufacturing base as the world’s low cost supplier. We want to keep it that way, and are
working hard to maintain our competitive edge by keeping our costs low and our productivity

high.

In our energy intensive business, this includes reviewing how we best reduce our energy usage
and costs. FMC has long been committed to becoming more energy efficient. In Wyoming we
have improved the energy efficiency of our operations by 10% over the past 10 years. We
continue to drive improvements in operations and energy utilization using both internal and
external resources. As an entire company we have met our commitment to the Chicago Climate
Exchange Program reducing our green house gas emissions by 10% by 2010 from 2003 levels.
Energy efficiency is a staple of our industry’s Responsible Care Program, and to us simply

represents smart business.

We believe our U.S. energy policies can also promote US exports by encouraging the sorts of
process efficiencies we seek in order to maintain our low cost position. However, the current US
approach to regulating greenhouse gases not only fails to incentivize us to achieve greater energy

efficiency, but will lead US natural soda ash producers to lose significant business to our off-
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shore rivals who produce soda ash synthetically, and with an average of 30% greater greenhouse

gas emissions per unit produced.

Mr. Chairman, our jobs growth in the natural soda ash industry is fueled by the expansion of
exports. Indeed, the US natural soda ash industry contributes over $875 million surplus to the
overall US balance of trade. Our continued export growth, currently at a rate of 6.55 CAGR over
the last 28 years, represents a significant contribution to the President’s goal of doubling US
exports in the next five years. It also contributes to jobs growth. FMC recently announced we
are adding 80 new jobs in Green River, all a result of this export growth. Not many industries in

the current economic climate can make these claims.

When we look at what regulations might cost, it is important to understand that FMC and the
other domestic soda ash producers cannot “out source” our soda ash business. We cannot move
the world’s largest and most productive source of soda ash to another country. We need to
maintain the competitive edge that allows us to export 52% of what we produce. Said another
way, for every two American soda ash workers, one is directly attributable to sustaining our

export growth.

Keeping our lead is not something we take for granted, nor has the Congress. For example, the
Congress saw fit to reduce the royalties we pay on soda ash realizing that the export increase it
would result in would have a beneficial effect on Treasury revenues. Yet, the pressures to remain

competitive have grown in recent years. In the late 1980°s China was importing soda ash at the
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rate of about one million tons per year. But by 2000, they were a one million ton net exporter.

Other countries such as Turkey also provide stiff competition for our US industry.

We have serious concerns about the future of our competitive position if required to make non-
economic decisions based on domestie regulations that our international competitors will likely
not have to comply with. The issues that are driving current US greenhouse gas regulations are
not unique to the U.S,, but rather international in scope. Thus, we do not understand why, on a
unilateral basis, US manufacturers should be required to make fundamental changes to their
manufacturing processes -- when less efficient, and higher greenhouse gas emitting, foreign

competition is not.

A Southeast Asian glass manufacturer will not buy from a US soda ash producer whose prices
are higher simply because the US manufacturer is trying to come into compliance with US
regulations. Rather, they will buy from.our foreign competition. That makes little sense when
today, they can not only buy less expensive US soda ash, but soda ash made in America that is

more greenhouse gas efficient than foreign competition.

Mr. Chairman, our industry is committed to increasing its share of the world’s growing demand
for natural soda ash. Indeed we must, if we are to remain viable. US natural soda ash producers
supply all domestic demand — but, domestic demand for soda ash has reduced from
approximately 7 million tons per year to 5.6 million tons per year in 2010. And, while we look

forward to seeing domestic demand recovery, there remains no foreseeable growth in critical US
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markets for flat glass or glass packaging that will lead to future domestic growth. Thus the
prospects for growth in our industry and the US jobs our industry supports, hinge on growing our

markets offshore.

We remain the most efficient suppliers of soda ash in the world. But we need to continually look
at our cost structure, both the costs we control, and those controlled by others, in order to sustain
this leadership in the years ahead. If we are to maintain this industry’s global leadership role we
must partner with federal, state and local governments, and our critical energy and transportation
suppliers in new cost sensitive relationships that recognize our mutual dependence on one
another. For these reasons we would hope that Congress would take ownership and fully debate
energy policies that meet the principles of achieving the goals of energy efficiency in a way that

not only maintains jobs but grows them along with exports.

We commend the Congress to take the long view in this matter and understand that acting in
isolation will place the domestic natural soda ash industry at a significant competitive
disadvantage, diminish our markets, and result in domestic job loss - all the while increasing the

overall output of greenhouse gas globally as natural soda ash is replaced by synthetic soda ash.
As the natural soda ash industry, if we are permitted to continue to drive efficiency and capitalize
on the natural advantage of our source material, we should expect to see our industry continue to

prosper and add jobs based on export growth.

Thank you for this opportunity and I would welcome any questions you may have.
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Mr. WHITFIELD. Thank you, Mr. Pearce.
Mr. Cousins, you are recognized for 5 minutes, of Lion Oil Com-

pany.
STATEMENT OF STEVE COUSINS

Mr. Cousins. Chairman Whitfield, Ranking Member Rush, mem-
bers of the subcommittee. My name is Steve Cousins. I serve as
Vice President of Lion Oil Company. I am a chemical engineer and
I have spent my 33-year career at Lion Oil.

My company’s survival and our employees’ jobs are threatened by
the Environmental Protection Agency’s moves to regulate green-
house gas under the Clean Air Act. We believe these actions by the
EPA are contrary to the plain wording of the Clean Air Act, are
unwise and endanger America’s economic and national security.
This is why it is so important that you approve the Energy Tax
Prevention Act of 2011 to stop EPA from moving forward with its
regulations.

Lion Oil is in El Dorado, Arkansas. We have been in business for
88 years. We produce 80,000 barrels a day of gasoline, diesel and
asphalt. We sell to customers in seven States, and we have 600
people at our unionized El Dorado plant. We employ indirectly ap-
proximately 1,800 other people that support our company. We are
in rural Delta County, where unemployment runs about 10 per-
cent.

I can give you one personal example of how EPA’s current regu-
latory path has already inflicted real pain on the people in our
small town. Lion Oil undertook a major expansion, several hundred
million dollars, starting in 2007. The projected created 2,000 con-
struction jobs in a town with only 20,000 people in it. It was a real
shot in the arm for our economy. Unfortunately, economic risk pre-
vented us from reaching our goal. It left us with a much smaller
project that provided much fewer jobs. The uncertainty and the po-
tentially prohibitive costs associated with both at that time cap-
and-trade legislation and also EPA’s looming greenhouse gas legis-
lation were critical factors leading us to delay completion of this ex-
pansion.

Ironically at the very same time construction jobs were being ter-
minated in El Dorado, Arkansas, in India, more than 75,000 work-
ers were embarking on a 3-year project to build a brand-new state-
of-the-art refineries 15 times larger than our plant. It is designed
purely for export purposes. Every drop of gasoline and diesel they
produce is going to end up in the United States or the European
Union. And while our Arkansas union workers average over $23 an
hour in wages, in India those same workers make about $5 an
hour.

It is going to take a crystal ball to determine exactly how the
EPA enforces efficiency standards on refineries. We think that that
is a likely thing we heard the Administrator testify to, and it
sounds like a great idea but it sets up a scenario that we see where
a small plant like ours is compared to plants five to ten times our
size. Economies of scale always favor larger plants, the same way
a 747 airliner uses a lot less fuel per passenger mile than a Piper
Cub because it is larger and can be designed at far higher effi-
ciency standards. Our plant, if we are held to the largest plants in
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the world to the same efficiency standards, then there is no cost
that will allow us to achieve this. It would be out of reach and it
will put us out of business. EPA has traditionally not shown the
kind of flexibility that you would have to have to allow for those
differences.

In spite of our alarm at EPA’s current path, Lion Oil is not in
favor of turning back to the clock on environmental progress. We
are very proud of what we have done. Since 1996, we reduced emis-
sions from our facility by 73 percent while actually increasing plant
throughput but it has come at a very high cost. Expenditures at
our small facility has topped $200 million in that time period in
new environmental equipment with more than $19 million in in-
creased operating costs. These costs are for the most part things
that foreign refineries do not have to bear, and while many of these
improvements offer real tangible environmental benefits, that is
not true for EPA’s plan to regulate greenhouse gases. Reducing
U.S. greenhouse gases unilaterally, which is all EPA has the ability
to do, will not reduce global concentrations of greenhouse gases at
all, not significantly, and will most likely result in the export of
U.S. jobs to countries not interested in greenhouse gas limits. This
is exactly why the EPA does not need to be in the greenhouse gas
regulation business.

Under the Energy Tax Prevention Act of 2011, our elected rep-
resentatives in Congress will have the ability to create a balanced
and workable energy policy that does not disadvantage American
workers. Thank you.

[The prepared statement of Mr. Cousins follows:]
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BEFORE THE

HOUSE ENERGY AND COMMERCE COMMITTEE’S

SUBCOMMITTEE ON ENERGY AND POWER
HEARING ON
“THE ENERGY TAX PREVENTION ACT OF 2011~
February 9, 2011

Lion Oil is headquartered in El Dorado, Arkansas, and has been in business for more than 88
years. We operate a single oil refinery in El Dorado and our main products are gasoline,
diesel fuel and asphalt, which we sell to customers in seven states. Lion Oil is not a giant
international corporation, just a small American manufacturer of gasoline, diesel fuel and
asphalt.

We provide jobs for 600 American employees in a unionized plant in an Arkansas county
with nearly 10 percent unemployment. The jobs of more than 1,800 people — most with
families — are supported indirectly by our company, making Lion Oil a leading economic
engine in southern Arkansas.

Congress should pass the Energy Tax Prevention Act of 2011 to stop EPA from moving
forward with its harmful greenhouse gas regulations. One of the biggest problems with
EPA’s current plan to regulate greenhouse gases (GHGs) is the uncertainty it creates for the
business community. In our industry, expansions in our manufacturing capacity take years to
design, permit, finance and construct. With the breakneck pace at which EPA is spewing out
new regulations, seeing a clear and feasible path five years into the future is impossible.

Lion Oil undertook a major expansion costing several hundred million dollars and creating
2,000 construction jobs at our El Dorado refinery beginning in 2007, but has delayed
completion of the project due to the recession and several other factors. The uncertainty and
potentially prohibitive costs associated with possible cap-and-trade legislation and EPA’s
greenhouse gas regulations were a critical factor leading us to delay the completion of the
expansion.

EPA’s proposed GHG regulations for both refinery expansions and existing facilities will
likely have a devastating effect on Lion Oil’s refinery and all of our nation’s fuels producers.
The result of these regulations will be to ship more fuels manufacturers overseas without
reducing global GHG emissions.

This is why it is so important that Congress approve the Energy Tax Prevention Act of 2011
and stop EPA’s GHG regulations from moving forward. The bill would allow our elected
representatives in Congress — not EPA ~ to create a balanced and workable energy policy that
does not disadvantage American workers in the competitive global economy.
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VICE PRESIDENT, LION OIL COMPANY
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HEARING ON
“THE ENERGY TAX PREVENTION ACT OF 2011~
February 9, 2011

Chairman Whitfield, Ranking Member Rush and Members of the Subcommittee, my
name is Steve Cousins. | am a chemical engineer by training and I serve as a Vice President of
Lion Oil Company, where I have worked for 33 years.

Thank you for giving me the opportunity to talk to you about the threat to our company’s
survival, to our employees’ jobs and to our community’s economic health created by the
Environmental Protection Agency’s moves to regulate greenhouse gas emissions under the Clean
Air Act. We believe these actions by EPA are contrary to the plain wording of the Clean Air
Act, are unwise, and endanger America’s economic and national security. On top of this, EPA’s
greenhouse gas regulations will have zero positive impact on our global environment, bringing
the American people enormous pain and no gain. These regulations are not about environmental
protection — they are about job destruction. This is why it is so important that you approve the
Energy Tax Prevention Act of 2011 to stop EPA from moving forward with its harmful
greenhouse gas regulations. This legislation is vital to enable our company to expand our
operations, to maintain existing jobs and create new ones, and ultimately to survive in the
competitive global marketplace.

Lion Oil is headquartered in El Dorado, Arkansas, and has been in business for more than

88 years. We operate a single oil refinery in El Dorado and our main products are gasoline,

diesel fuel and asphalt, which we sell to customers in seven states. Our refinery has been
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expanded and enhanced by hundreds of millions of dollars in capital expenditures to deliver
increased production capacity and superior performance, and to adhere to new environmental
standards. Bearing these costs has been extremely challenging for a small refiner like Lion Oil,
but we are committed to enhancing environmental protection while maintaining the high quality
that consumers expect from our products.

Lion Oil is not a giant international corporation, just a small American manufacturer of
gasoline, diesel fuel and asphalt. We can’t offset the costs of greenhouse gas regulation through
profits from other lines of business, such as upstream oil production or retail. Our refining
operation has to pay for itself or the plant cannot continue to operate. This is true not just for
Lion Oil, but for the domestic refining industry as a whole. We operate on a low profit margin,
just like the rest of the U.S. manufacturing sector. We're a high-tech American manufacturer
providing proven and reliable fuels and other products that make modern life possible for
millions of people. We provide jobs for 600 American employees in a unionized plant in an
Arkansas county with nearly 10 percent unemployment. Our hourly workers earn an average of
more than $23 an hour — not a fortune, but enough to raise a family and be part of America’s
middle class. The jobs of more than 1,800 people — most with families — are supported indirectly
by our company, making Lion Oil a leading economic engine in southern Arkansas. We and our
employees paid about $15 million in local, state and federal taxes last year, even though our
company barely broke even during the year. We also purchased more than $500 million in goods
and services from other Arkansas companies as part of our general operating expenses.

Our company is working hard to climb out of the recession. We're doing all we can to

compete with foreign refineries that pay their workers a fraction of what we pay ours, and with
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our domestic competitors. For example, the highest paying jobs at refineries in India pay only
about $5 an hour - less than a quarter of what our average hourly employee earns.

We're not asking you for a handout or subsidies, even though producers of non-
petroleum sources of energy are collecting billions of taxpayer dollars in this way. We're simply
asking you to act decisively to halt EPA’s attack on our nation’s manufacturing base. EPA’s
actions endanger not just the future of our company’s lone refinery, but the future of the entire
petroleum refining industry in the United States. We're asking you to allow us to compete on a
level playing field in a global marketplace, and not allow EPA to pick winners and losers to
determine our nation’s energy future. And beyond my own industry, EPA’s destructive
regulations would threaten the future of millions of manufacturing and other jobs in the United
States, reducing our exports and increasing our imports. This is a prescription for continued high
employment and economic weakness, rather than for the job creation our country so desperately
needs to speed our return to economic health.

One of the biggest problems with EPA’s current plan to regulate greenhouse gases is the
uncertainty it creates for the business community. In our industry, expansions in our
manufacturing capacity take years to design, permit, finance and construct. With the breakneck
pace at which EPA is spewing out new regulations, seeing a clear and f{easible path five years
into the future is impossible.

Let me give you an example of how EPA’s current regulatory path on greenhouse gases
has already had real costs and inflicted real pain on the good people in our small town. Lion Oil
undertook a major expansion costing several hundred million dollars at our El Dorado refinery
beginning in 2007. The project was planned to increase output at our refinery from 70,000 to

100,000 barrels per day. This expansion project created 2,000 construction jobs — a real shot in
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the arm for our local economy. Unfortunately, the recession and several other factors prevented
us from reaching our goal, leaving us for now with an output of 80,000 barrels per day. The
uncertainty and potentially prohibitive costs associated with possible cap-and-trade legislation
and EPA’s greenhouse gas regulations was a critical factor leading us to delay the completion of
the expansion.

Tronically, at the same time construction jobs were lost in Arkansas due to the delay of
our project, in India more than 75,000 workers labored on a three-year project constructing a
new state-of-the art refinery that is 15 times larger than our refinery. And while our
implementation of the most efficient cutting-edge technology has been delayed, their giant
refinery has the best technology money can buy. Adding insult to injury, the refinery in India is
designed almost exclusively for export purposes. Almost every drop of gasoline and diesel fuel
it produces is aimed at U.S. and European Union markets.

If greenhouse gas regulations were the only regulations the U.S. refining industry was
facing, it might be slightly easier to see a way through the future. However, in the last 20 years
wé have had to stand against a tsunami of EPA regulatory initiatives. 1 have attached a chart at
the end of this testimony prepared by the National Petrochemical and Refiners Association
illustrating the blizzard of stationary and mobile source regulations, along with the new
greenhouse gas regulatory requirements, that Lion Oil and the rest of the industry have faced
over the past two decades.

At Lion Oil we are proud of the improvements we’ve made in our environmental
performance. Since 1996 Lion Oil has reduced emissions by 73 percent, while actually
increasing plant throughput. This has carried a very high economic cost. During the same

period, expenditures at our one small refinery topped $200 million in new environmental
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equipment and more than $19 million in increased operating costs. These are costs that for the
most part foreign refiners do not have to bear. Paradoxically, the EPA initiatives to reduce
emissions have required all American refineries to significantly increase greenhouse gas
emissions, because we must perform extra processing steps on our products. So EPA is ordering
us to comply with different sets of environmental regulations that are in conflict, demanding we
increase and reduce greenhouse gas emissions at the same time. This is like being told by a
doctor that you have to both gain weight and lose weight.

Under EPA’s greenhouse gas “tailoring rule,” the El Dorado refinery would need to
obtain a new EPA permit for greenhouse gas emissions for any future expansions. The permit
would have to show how Lion Oil plans to implement best available control technology (BACT)
for controlling greenhouse gas emissions. However, it is unclear what technology constitutes
BACT. EPA’s federal guidance on what defines BACT is far too broad and confusing regarding
what measures our refinery would be able to employ to control emissions, and whether permits
would actually be approved and issued in certain circumstances. Such uncertainty is also likely
to generate costly litigation over whether a permit will result in the use of “best” available
control technology, as well as compliance-related costs and issues.

For example, although it would take a crystal ball to determine exactly how EPA will
enforce greenhouse gas regulations on refiners based on the lack of useful data m their BACT
guidelines, it seems likely that efficiency standards may be created that refiners will be forced to
achieve. This sets up a scenario where the efficiency of a very small facility, such as our 80,000
barrel-per-day réfmery, will be compared to the efficiency of a refinery five to ten times that
size. Economies of scale almost always favor larger plants when it comes to efficiency

measurements, in the same way that a 747 aircraft uses less fuel per passenger than a Piper Cub.
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1f Lion Oil were forced to comply with efficiency standards that might be easily attained
by a larger plant, we would likely find them impossible to achieve at any cost. In the past, EPA
has not shown the kind of flexibility it would take to allow small refiners to survive under these
circumstances. Small refiners are typically located in underserved rural areas of the country,
making them a critical part of the agricultural infrastructure. If small refiners are forced out of
business, competition will suffer and American motorists, truckers and farmers will be
increasingly reliant on foreign refiners to supply our nation’s gasoline and diesel fuel.

EPA’s greenhouse gas regulations give rise to additional concerns. Just like the failed
cap-and-trade legislation considered in the last Congress, EPA’s current greenhouse gas
regulations will drive up the cost of virtually everything we must purchase to operate our
business. Electricity, for instance, is likely to see extreme price increases. Refiners use a
significant amount of electricity, and while our foreign competitors will not see increased prices
for this necessary part of the refining process, domestic refiners will. This will just add to the
already impressive list of advantages our foreign competitors have. It is no accident that not a
single refinery has been built in the United States in the last 30 years while many have been built
in China, India and the Pacific Rim.

EPA is also planning to regulate greenhouse gas emissions at existing refineries,
regardless of whether or not they expand. As you know, EPA announced December 23" that it
will regulate greenhouse gas emissions from power plants and oil refineries. EPA is scheduled
to propose new source performance standards (NSPS) for power plants in July and for refineries
in December of this year, with final standards for power plants in May 2012 and for refineries in
November 2012. EPA announced that this was necessary because together power plants and

refineries account for 40 percent of greenhouse gas emissions. Although refineries are the
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second-largest GHG-emitting sector, all refinery emissions are still less than 4 percent of total
GHG emissions, compared with 36 percent for power plants. The relatively small size of
refinery emissions should be taken into account as EPA determines its approaches to reducing
sector emissions.

Reducing greenhouse gas emissions through the NSPS process poses several concerns
and could be extremely costly for Lion Oil. First is the fact that, as with BACT under the
greenhouse gas tailoring rule, industry does not know what will constitute “Best Demonstrated
Technology” (BDT), the standard under NSPS, to control greenhouse gases. Lion Oil has
already installed state-of- the-art, highly efficient equipment at our refinery. Additional gains
could be extremely difficult to achieve and the cost may be prohibitive. While EPA does have to
conclude that BDT is actually economically feasible, the statute allots EPA a fair amount of
discretion on this front. These BDT determinations may result in significant costs to a company,
but may not result in significant emission reductions.

And as I have stated, the tremendous economic pain caused by EPA’s greenhouse gas
regulations has no environmental benefit. This is because greenhouse gases emitted anywhere
on Earth go into the common atmosphere that every nation shares. So if EPA imposes
greenhouse gas limits on U.S. manufacturers, it will shut down manufacturing facilities here and
send them to India, China and other nations. The foreign facilities will then simply emit
greenhouse gases within their own borders that have the same impact as greenhouse gases
emitted in the United States. Those facilities will also emit pollutants that are strictly regulated
in our country but lightly regulated abroad. The end result will be that our nation will export

more good American jobs — and import more manufactured products like gasoline and diesel
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fuel. And shipping all those products to the United States will generate even more greenhouse
gases.

So ironically, instead of reducing GHG emissions, EPA’s actions could end up increasing
them. Doing this makes absolutely no sense. Only action taken at the international level through
a binding international agreement — with participation by every nation on the planet — can have a
real impact on greenhouse gas emissions, and only international action can ensure that the
economic costs of such restrictions are shared equally and fairly by all parts of the world.

In addition, it is important to understand that a great deal is already being done on the
national level to reduce greenhouse gas emissions, particularly in the transportation sector.
These existing greenhouse gas regulations pose great challenges and come at great cost to the
refining sector. Federal fuel mileage standards approved for new cars and light-duty trucks
require them to be able to go an average of 36 miles on a galion of fuel by 2016. That alone will
save billions of gallons of gasoline and diesel fuel each year, sharply reducing carbon emissions.
This reduction in gasoline demand will also pose significant financial challenges for refiners,
who are already facing tight credit markets and high crude oil prices.

Additionally, the Energy Independence and Security Act of 2007 (EISA) will require
American refiners to mix 36 billion gallons of biofuels (such as ethanol) with gasoline and diesel
fuel each year by 2022. EPA’s own data indicate these measures will reduce transportation
sector greenhouse gas emissions 26 percent by 2030. While challenges must still be overcome to
achieve this level of biofuels production, both the federal government and individual states must
be careful to ensure that costly and counterproductive rules are not superimposed on these

efforts.
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In 2009 1 testified before the Energy and Environment Subcommittee, a predecessor to
the Energy and Power Subcomumittee, that the cap-and-trade legislation in Congress at the time
would in all probability drive Lion Oil to close our El Dorado manufacturing facility, wiping out
most of the few remaining good- paying jobs in our part of Arkansas. The math was simple — the
penalty costs for producing carbon dioxide were higher than our profits, so we were going to
become unprofitable. That, of course, would very quickly lead to our shutting down forever.
Congress did the right thing and did not pass the legislation.

However, now as we begin 2011 we appear to face the same wolf draped in a softer
wooly disguise. From where Lion Oil stands, the teeth are just as sharp and the intent is just as
malevolent. It is our fear that left unchecked, EPA will use the Clean Air Act to drive to exactly
the same goals as the defeated cap-and-trade legislation that Congress so wisely chose not to
pass. And in that pursuit, EPA will inflict the same damage on our company and our nation’s
economy.

It is no mistake that EPA has chosen the oil industry as one of its first targets, because we
are not popular. Everyone thinks the price of gasoline is too high, and many people think it is
our fault. I'm not going to try to change anyone’s mind on that score, but only ask you to
consider that the oil industry is not one monolithic entity. It is composed of everything from the
largest integrated multinational corporations in the world to small companies like mine that have
been providing good-paying jobs to Americans for almost a century. Is the EPA justified in
targeting us? Greenhouse gas emissions from the operation of U.S. refineries are just under 4
percent of the total U.S. greenhouse gas emissions. Lion’s emissions only represent two one-

hundredths of 1 percent of the U.S. total. And for that insignificant amount, we face possible
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extinction. How do you justify this to the people who will lose their jobs if my small company
goes out of business?

It makes no sense to destroy existing jobs held by hard-working Americans today in
hopes of creating new so-called “green” jobs that may not materialize for several years, if at all.
We need to grow our economy and increase the number of jobs, not simply try to shift jobs from
one sector to another, leading to a net loss in total employment.

While defending some regulations, President Obama recently wrote in an op-ed in the
Wall Street Journal that “we are also making it our mission to root out regulations that conflict,
that are not worth the cost, or that are just plain dumb.” EPA’s greenhouse gas regulations meet
all these criteria. We’re asking you to take a long, hard look at these greenhouse gas regulations
and the devastating harm they will cause. We believe if you do that based on objective facts and
science, and do a cost-benefit analysis of these regulations, you will come to the same conclusion
we have reached: EPA must be stopped from regulating greenhouse gases. As members of
Congress, you have the power to do this.

The Clean Air Act, enacted 40 years ago, was designed to deal with pollutants that are
inherently harmful to human life. The Clean Air Act was not designed to regulate greenhouse
gases. Members of Congress who sponsored the legislation have said that loud and clear. In fact,
carbon dioxide — the principle greenhouse gas — is a necessary part of the world’s ecosystem and
anecessary ingredient of life. We exhale carbon dioxide as we breathe, and every human being
emits about 300 kilograms every year. EPA is trying to do by regulation what Congress refused
to approve by legislation. No agency — no matter what the policy, no matter what political party

controls the White House — should be able to replace the people’s elected representatives in

10
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writing laws for our nation. This sets a dangerous precedent that could have repercussions of
enormous proportions.

This is why it is so important that Congress approve the Energy Tax Prevention Act of
2011 in its current form, to reverse EPA’s effort to impose regulations never authorized by
legislation. Under the Energy Tax Prevention Act of 2011, our elected representatives in
Congress would have the ability to create a balanced and workable energy policy that does not
disadvantage American workers in the competitive global economy. This bill should also be
passed in its current form to protect the domestic refining industry and the quality jobs we
provide to individuals across the country. The legislation is also necessary to protect consumers,
farmers and truckers from higher gasoline and diesel fuel prices. Finally, enactment of this bill is
necessary to continue manufacturing transportation fuels here in the U.S. and to protect our
nation’s energy security.

Thank you again for giving me this opportunity to present my testimony. I would be

happy to take any questions.
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Mr. WHITFIELD. Thank you, Mr. Cousins.
At this time I recognize Mr. Carter for 5 minutes.

STATEMENT OF LONNIE CARTER

Mr. CARTER. Chairman Whitfield, Ranking Member Rush and
members of the subcommittee, my name is Lonnie Carter and I am
the President and Chief Executive Officer of Santee Cooper, the
South Carolina Public Service Authority. While I am currently
serving as the Chairman of the Board of Directors of the American
Public Power Association, my comments and presence here today
solely represent those of Santee Cooper.

Santee Cooper has been a resource for improving the health, wel-
fare, and material success of the residents of South Carolina. San-
tee Cooper is guided——

Mr. UpTON. Excuse me. Is that——

Mr. WHITFIELD. Is your microphone on?

Mr. CARTER. It has got a little green light that says it is on. Is
that better?

Mr. WHITFIELD. That is better. Thanks.

Mr. CARTER. It may be that slow southern accent that is slowing
you down.

We are still handling our mission for improving the quality of life
for the people of South Carolina by providing low-cost, reliable
power and water to our customers while being good environmental
stewards. As South Carolina’s State-owned electric and water util-
ity, we have served 2 million customers either directly or indirectly.
We are accountable for keeping electricity affordable and the lights
on.
Our industry is at a time of unprecedented change and challenge,
the likes of which I have not seen in my 28 years in this industry,
bringing with it uncertainty and high cost to customers. I am very
concerned about the many proposed EPA regulations and what
they may mean in the short and long term. As a public power enti-
ty, we have no shareholders to share the cost of regulations. We
are literally where the rubber meets the road. We are the State’s
leader in renewable energy with 197 megawatts of renewable gen-
eration already online or under contract. They are voluntary busi-
ness decisions that successfully balance low cost, reliability and
care for the environment.

Santee Cooper has been a leader in installing environmental con-
trol technology and in fact already reduces nitrogen oxide by over
90 percent and sulfur dioxide by as much as 90 percent through
SCRs and scrubbing at our generating stations. We launched a
$113 million comprehensive energy efficiency campaign for our cus-
tomers in 2009. We are also a leader in this Nation’s reentry into
the nuclear energy arena on tap to build two new nuclear facility
in 2016 and 2019 with our partner, SCANA.

If T were not here today, I would be at an economic development
announcement. One of our largest industrial customers, Showa
Denko Carbon, Inc., is announcing a multiple-hundred million dol-
lar investment to expand their facility. This project will create ap-
proximately 100 new jobs. Here is my point. By far the biggest con-
cern going forward with this project is the uncertainty created by
EPA’s greenhouse gas and non-greenhouse gas regulations. This
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example highlights the issues with greenhouse gas regulations. The
proposed regulations will result in higher costs and greater uncer-
tainty for my customers.

EPA also announced its desire to address greenhouse gases for
the power sector through new source performance standards that
will set emission guidelines for existing facilities. There is currently
no off-the-shelf technology available to address greenhouse gas
emissions at a commercial scale, making it different in like and
kind from other emissions regulated under the Clean Air Act. New
construction projects will likely be significantly delayed because
there is no clarity in how to address greenhouse gases and PDS
permits. EPA’s failure to provide the necessary tools, information
and direction will lead to permits being delayed and complex legal
challenges to permits.

The Clean Air Act simply is not designed to address greenhouse
gas emissions. The policy to limit greenhouse gas emissions should
be set by Congress. Setting a path forward regulating greenhouse
gas emissions under the Clean Air Act would stifle an already slow
permitting process, raise costs, limit economic development and in-
dustrial growth around our country at a time when we need jobs
the most.

EPA also plans to adopt numerous new rules over the next few
years including coal ash, maximum available control technology
standards, cooling water intake rules, air quality standards for
ozone, lead and particulate matter. Individually, they represent siz-
able cost impacts. Together, they could be enough to significantly
curtail the economic development and force many premature clos-
ings of low-cost, reliable power facilities that keep our Nation run-
ning.

I support Chairman Upton’s proposal that would remove regula-
tion of greenhouse gases from Clean Air Act. The secret to success
is a balanced and thoughtful approach that factors in the cost im-
pacts of these proposed regulations to customers.

Thank you for this opportunity and for your attention, and I am
happy to answer any questions you may have.

[The prepared statement of Mr. Carter follows:]
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Testimony of Lonnie N. Carter
President and Chief Executive Officer, Santee Cooper
Before the Subcommittee on Energy and Water of the
House Energy and Commerce Committee
U.S. House of Representatives
Wednesday, February 9, 2011

Chairman Whitfield, Ranking Member Rush, and members of the Subcommittee, my name is
Lonnie Carter and I am the President and Chief Executive Officer of Santee Cooper, the South
Carolina Public Service Authority. I have been in the electric utility business for 28 years and
while I am currently serving as Chairman of the Board of Directors for the American Public
Power Association, my comments and presence here today solerVrepresent that of Santee
Cooper. Thank you for the opportunity to address the subcommittee on the important issues

surrounding regulation of greenhouse gases.

I. Our History and Mission Statement

Since our founding in 1934, Santee Cooper has been a resource for improving the health, welfare
and material success of the residents of South Carolina. Now 75 years later, Santee Cooper is
still guided by our mission of improving the quality of life for the people of South Carolina by
providing low-cost and reliable power and water to our customers while being a steward of the

environment.

As South Carolina’s state-owned electric and water utility, Santee Cooper is the state‘é largest
power producer, supplying electricity to more than 163,000 retail customers in Berkeley,
Georgetown, and Horry counties, as well as to 31 large industrial facilities, the cities of Bamberg
and Georgetown, and the Charleston Air Force Base. Santee Cooper also generates the power
distributed by the state's 20 electric cooperatives to more than 700,000 customers in all 46

counties. Approximately 2 million South Carolinians receive their power directly or indirectly
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from Santee Cooper. The utility also provides water to 137,000 consumers in Berkeley and

Dorchester counties, and the town of Santee.

These are not just numbers on a sheet of paper to Santee Cooper. Every number is a customer
and every customer is a person with a family, a small business, or a large industry that employs
hundreds of people and so on. As a utility executive, it is my job to make sure that every day,
every hour and every minute there is electricity going to our customers so they can be productive
members of our community. Our industry is at a crossroads. For the first time in our company's
history, I can tell you that, if the Federal government continues on its present regulatory course,
our founding promise to our customers may be at risk. That is why your consideration of the
Energy Tax Prevention Act of 2011 is so important to Santee Cooper. As a public power entity,
we have no stockholders to bear the cost of regulations. Every cost imposed on a public power
utility is imposed directly onto our customer...from the families we serve, to the business on
main street and to the industries that provide jobs in our communities that must compete in a

worldwide marketplace.

II. Environmental Stewardship: A Commitment to Our Community

In 1990, the Santee Cooper Board of Directors passed a resolution that formalized what we had
already been practicing for years. It stated that protection and improvement of our environment
are equal in importance to providing affordable energy. For Santee Cooper, environmental
stewardship is a core part of our founding principles and not simply an issue of meeting
regulatory requirements. Our company plays a significant role as a neighbor and an employer in
our community and a key part of that is balancing the cost to the customer with ensuring a clean

environment for the future.

-
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a. State of the Art Pollution Reduction
As an industry, the U.S. electric power sector has reduced air emissions substantially under
existing programs. The industry cut sulfur dioxide (SO2) and nitrogen oxides (NOX) emissions
by 57 percent between 1980 and 2008. The power sector also has cut emissions of mercury by
about 40 percent in the same time period through efforts to reduce other pollutants. To make
these totals more impressive, electricity generated by coal increased 70 percent during this time

period.

Environmental impacts continue to decline thanks to emissions-reducing programs enacted by
electric companies. At Santee Cooper, we started out with electrostatic precipitators (ESPs) that
removed the fine particulates. Then, we became an industry leader in the use of SO2 scrubbers,
becoming the longest-running operator of the technology and owner of eight out of the twelve
scrubbers in our state. Santee Cooper has been a leader in installing environmental control
technology and, in fact, already reduces NOx by over 90 percent and SO2 by as much as 98

percent through SCRs and scrubbing at our largest generation stations.

These facts demonstrate the great successes Santee Cooper has achieved in controlling the
emissions of non-greenhouse gases. While we continue to explore alternative ways of generating
electricity, according to the Energy Information Administration (E1A), annual electricity demand
is expected to increase 30 percent by 2035. We are confident that we can meet this need while
maintaining our environmental commitment, but appropriate regulation and policy will be a

critical ingredient for success.

b. Clean Energy Generation

23
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There is no doubt that Santee Cooper is committed to being an industry leader in clean power
generation. Currently, we are South Carolina’s renewable energy leader with 197 megawatts of
renewable generation already online or under contract to come online in the next couple of years.
Our electricity includes power generated from landfill biogas, forest-waste biomass, solar and
wind, and now we can add agricultural biogas to that lineup. These investments were not made
under a renewable energy mandate from our state or the federal government. We made them
because they were solid business decisions for customers and would help in leading the way

forward with the latest clean technology developments.

An integral part of our clean energy future is our investment in two new nuclear power plants.
Offering safe and reliable base-load power, nuclear power generates no GHG emissions.
Recognizing this, Santee Cooper, already generating 10 percent of our electricity from nuclear
power, is on track to be one of the first utilities, in partnership with SCANA, to add two new
1,117 MW nuclear units to our existing plant. These two units, coming online in 2016 and 2019,
bring with it $10 billion in investment to South Carolina and thousands of construction and
permanent jobs. While the future of nuclear power still faces some hurdles, the incentives
offered in the Energy Policy Act of 2005 allow new nuclear plants to serve as clean and reliable

sources of base-load electricity in South Carolina for decades to come.

¢. Energy Efficiency
Recognizing that environmental stewardship involves a partnership with our customers, in
February 2009, our board of directors charted a new course by approving a $113-million energy
efficiency blueprint to significantly reduce our customers’ energy consumption. Over the next

several months our staff began framing the program, which we named Reduce the Use South

e
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Carolina. Through a series of rebates and initiatives, Santee Cooper is financially motivating
customers to reduce their use of electricity; by 2020, we estimate our customers can save 209
million kilowatt hours a year through these programs. As a non-profit public power entity, it is
in everyone’s best interest to have customers use less of our product, and we are financially

incentivizing customers to do so.

In September 2009, Santee Cooper launched Reduce the Use with a Refrigerator Rebate
Program, offering customers a rebate for purchasing ENERGY STAR® refrigerators and an
additional rebate for letting us pick up and recycle their old refrigerators. We doubled our goal
for the first phase and actively promoted the rebates and recycling components throughout 2010.
We launched Smart Energy Homes in November 2010; it includes rebates to homeowners for
improving the efficiency of their homes, and rebates to builders for building new homes to
certain efficiency standards, including a larger rebate for meeting ENERGY STAR® standards.
Conservation means more than just encouraging our customers to reduce the use. We have to
practice what we preach, and in January 2009, Santee Cooper formally launched a commuter
benefits program that offers incentives to employees who commute via mass transit or carpool.
The program, called iRide, already has participation from about 25 percent of our employee base
in its first year, and express bus riders and carpoolers have avoided about 800,000 pounds of

carbon dioxide emissions.

III. Consequences of Cumulative Regulatory Impacts

In his Executive Order issued on January 18, 2011, President Obama insisted that Executive
Agencies "consider costs and how best to reduce burdens for American businesses and

consumers." Nowhere is this instruction more needed than in the realm of Federal environmental
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regulations already enacted or currently contemplated by the U.S. Environmental Protection
Agency (EPA). To that end, it is vital that this Committee understand what we in the utility
sector are facing as we strive to serve our customers and businesses with reliable and affordable
electricity. We are where the rubber meets the road, we as utility leaders must balance the

implementation of environmental regulations with cost concerns for our customers.

In the past year EPA has been working on many rulemakings that affect the electric utility sector.
These regulations address conventional air pollutants (NOy, SO, particulate matter, ozone),
mercury and other hazardous air pollutants (HAPs), coal combustion residuals, use of cooling
water [316(b)] and GHGs. To date, EPA has failed to provide a cumulative impact analysis of

these changes or any cost or environmental benefit analysis of GHG regulation.

Whether intended or not, these proposed changes will competitively disadvantage coal as an
energy resource in a manner that will lead to greater and faster retirements of coal plants. In the
case of GHG regulation, this will have negative implications for all fossil fuel use including
natural gas. The potential cumulative impacts of these regulatory changes include premature
shutdown of significant amounts of the existing U.S. coal fleet; increases in electricity prices;

risks to electric reliability; job losses; and harm to the U.S. economy.

New Greenhouse Gas Regulations

As I have said on numerous occasions, policy to limit GHG emissions should be set by Congress
and today is an opportunity to communicate the impact EPA’s proposed regulations would have
on our customers. But, while the Congress and the public remain engaged in thoughtful and
complex debates about how best to address the challenges posed by a changing climate, EPA
continues on a path toward regulating GHG emissions from all sectors of our economy and our

society.
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On June 3, 2010, EPA finalized the "Tailoring Rule” that outlines the applicability criteria and
sets the dates on which newly constructed stationary sources and modifications of stationary
sources will be subject to the Clean Air Act (CAA) pre-construction permitting requirement for
GHG emissions. What this means is that any effort to (1) build a new coal- or gas-fired power
plant or other industrial facility or (2) make a modification of an existing plant that will increase
CO?2 emissions by more than 75,000 tons per year will need to obtain a “prevention of significant
deterioration™ (PSD) permit. If a proposed project will need such a permit, it is illegal to begin

construction on the project until such a permit has been issued.

Questions about “best available control technology or “BACT” for CO2 have been (and will
continue to be) very controversial. There is a strong argument, based on past EPA practice, that
BACT for controlling CO2 emissions from a coal-fired boiler is simply the use of a high
efficiency boiler. Not surprisingly, however, there are some that have generally taken the
position that BACT for CO2 is the use of natural gas rather than coal. Others argue that carbon
capture and storage (CCS) should be required as BACT — at least for coal-fired power plants.
Under the CAA, BACT must be determined on a case-by-case basis in each individual permat,
and the permitting authority (in most cases, thevstate environmental agency) has discretion to

consider cost and other factors in determining BACT in each case.

With state agencies wrestling with the question of how to handle this new regulatory burden,
EPA guidance on BACT was cagerly anticipated. EPA promised timely information and
guidance that when "applied in a practical manner" would "reduce time and resource needs when
evaluating BACT for newly regulated pollutants.” 75 Fed.Reg. 31514, 31588. EPA also
promised technical information on emissions factors, control technologies, measurement and

monitoring for GHG sources. 75 Fed. Reg. 31514, 31588. However, the BACT guidance that

-
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EPA issued was months overdue, left many key issues unresolved, and exposes permit applicants
to legal challenges. In effect, the guidance has failed to establish the promised predictable basis
for implementation and to provide our state permitting agency with adequate support to perform

their permitting obligations with respect to GHG emissions.

As a result of the substantial expansion of traditional BACT and the confusion this has created,
it's clear that the country is heading into a period where new construction projects will be
significantly delayed because there is no certainty in how to address GHG in PSD permits.
Based on EPA's past practices, and assuming that EPA works around-the-clock, it will likely
take several years for permit writers in the States and industry to know what is expected of them
in the permitting of GHGs. EPA’s failure to provide the necessary tools, information, and
direction will make it very difficult, if not impossible, to get a new construction permits over the
next couple of years. Some advocates have claimed the states are largely ready to implement,
failing to take into account the narrow time lines and the plain statements of many states that
they will be unable to meet obligations without relying on the extraordinary and uncertain
pathway of federal implementation plans - a pathway that runs counter to the federalism intended

as a basic framework of the CAA.

EPA's failure to adequately address these topics calls into question the ability of the regulatory
system to meet these obligations and confirms what many of us in industry — and here on this
Committee — have been saying for months: the CAA was simply not designed to address GHG
emissions in the context of climate policy. In the meantime, even though State and local
permitting authorities may have the legal obligation to permit GHGs under delegated or
approved PSD programs, the permit writers and consultants that draft permit applications are not

trained on the technical, legal and policy implications of GHG permitting. Permit writers will
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need to develop legally defensible emissions limits and justify control technologies through the
comprehensive 5-step BACT process without any assistance from EPA. It would be very
difficult for State and local authorities to issue GHG permits without such direction from EPA,
and if a permit is issued, the legal challenges to follow will further delay construction of large

energy and industrial projects at a time when the country needs those projects the most.

Remarkably, when EPA had the opportunity to provide favorable near term clarity on the issue
of GHG emissions from biomass projects — they chose to delay. Santee Cooper is actively
engaged in developing our renewable biomass energy resources within the state. Yet the EPA
has complicated investment analysis by choosing to delay providing guidance for utilities
regarding the potential determination of GHG emissions from biomass projects. Now, as we
make long term commitments to renewable energy we are uncertain how to assess the potential

GHG profile for these resources.

Bottom line: the problems and uncertainty that are evident with GHG permitting are not small
"bumps in the road" or common to any startup program under the CAA. There is currently no
commercially available cost effective technology available to reduce such emissions at power
plants. EPA's failure to address the implementation of its mandate to permit GHG emissions will
result in permits being delayed, and complex legal challenges to permits based on GHG
permitting. This regulatory uncertainty is no way to help put Americans back to work and help
our economy recover from the worst economic downturn since the Great Depression. South
Carolina and the rest of the nation cannot afford to stall at a time when we are re-emerging from
the current economic recession. We need to create jobs and economic development

opportunities, and these regulations would unnecessarily delay economic recovery.

0.
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Non-Greenhouse Gas Regulations

In addition to new GHG regulations, EPA plans to adopt numerous new environmental rules
over the next few years, with many compliance deadlines generally converging in 2015. While it
is beyond the scope of my testimony to discuss all of the upcoming rules (including the various
national ambient air quality standards for ozone, particulate matter, and SO2) I will briefly
mention several of the most important rules and their significant cumulative impact on our
business. Individually, they represent sizeable cost impacts. Together, they could be enough to
significantly curtail economic development, limit economic growth and prevent South Carolina

from moving forward.

Utility MACT
In 2015, due to the timetables established by EPA and the court, the utility industry will face

perhaps its costliest and most pressing environmental challenge - a maximum achievable control
technology standard for electric generating units (Utility MACT). EPA is working to develop
MACT standards aimed at requiring installation of costly emissions control equipment at all
coal-fired boilers to reduce certain hazardous air pollutants (HAPs), such as mercury, other
metals, and acid gases. EPA may craft the upcoming MACT standards in a way that would
require additional PM control devices such as bag houses and Selective Catalytic Reduction
Reactors for NOx control — both of which can be very costly. South Carolina has been a leader
in installing environmental control technology at our generating stations. New standards could
require significant additional environmental control equipment at a significant price beyond what

South Carolina already pays for its existing environmental controls.

A court-approved rulemaking schedule requires the Agency to propose Utility MACT standards

by March of this year. Although the Agency has some discretion in the design of these standards

-10-



141

(such as setting MACT standards for different "subcategories” of power plants), the standards
are likely to require the retrofit of major pollution control equipment on a large amount of
existing plants within a short period of time (i.e., 3 to 4 years). Although it is too early to know
the full extent of the regulatory impact at this time, EPA adoption of these new MACT standards
may force the premature shutdown of a substantial amount of existing coal-fired generation and

impose very substantial retrofit costs on the electric power sector.

Coal Combustion Residuals (CCR)

CCRs are a byproduct of coal fired generation. Currently, over 40 percent of CCRs are
“beneficially reused,” primarily as a building material. EPA has stated that listing coal ash as a
hazardous waste would not prevent it from being beneficially reused, but most industry officials
believe that concerns about future liability for any company that knowingly used “hazardous
waste” as a building material would essentially stop this practice We are already seeing the

impacts of this proposed classification on our efforts to beneficially reuse material.

Santee Cooper is proud of the fact we are well above the national average, and in some years,
have reached as high as 90 percent utilization. In fact, our efforts have resulted in bringing
American Gypsum to South Carolina, a $150 million investment, creating about 100 jobs in
which our recycled byproducts are used to produce wallboard. Their economic development and

job creation is a win-win for the state and environment.

Today, CCR that is not beneficially reused is disposed of at relatively low cost in landfills or
impoundments. EPA is currently considering to alternatives to regulate CCR. Either would add
substantial costs to utility operations and ultimately to their customers. However, if CCR is
classified as a hazardous waste, huge amounts of coal ash would have to be disposed of in

specially permitted hazardous waste facilities, which would dramatically increase disposal costs
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(perhaps up to 100 times the current cost in some cases). The Electric Power Research Institute
(EPRI) has estimated that the classification of coal ash as a hazardous waste would increase costs
to such an extent that it could force the shut down of more than 100 coal-fired power plants.
Although the majority of these plants are relatively small, the impact on coal demand and

electricity prices could be significant.

Cooling Water Intake Structures

As the Committee is aware, many electric generation plants use once-through cooling water
systems to support the generation process. To accomplish this most efficiently, most plants are
located at or nearby large bodies of water and withdraw water from the water body through
intake structures for cooling water purposes. Under section 316(b) of the Clean Water Act, EPA
is set to propose new regulations defining best technology available for minimizing adverse
environmental impacts for large existing power plants with cooling water intake structures by
requiring these facilities to retrofit once-through cooling water systems with cooling towers.
Industry and outside groups expect the new regulations to have a significant impact on power
plants across the country. Individual sites and costs should be considered. Instead of a one-size-
fits-all approach, alternative options could be used that achieve the same environmental benefits
with much lower costs. As the North American Electric Reliability Corporation's (NERC) study

recently concluded:

Implementation of this rule will apply to 252 GW of coal, oil steam and gas steam
generating units across the United States, as well as approximately 60 GW of
nuclear capacity (approximately a third of all resources in the U.S.). Of this
capacity, 33-36 GW may be economically vulnerable to retirement if the proposed

EPA rule requires power suppliers to convert to recirculating cooling water
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systems in order to continue operations. 2010 Special Reliability Scenario
Assessment: Resource Adequacy Impacts of Potential U.S. Environmental

Regulations, North American Electric Reliability Corporation, October 2010.

Regulatory Cost and Uncertainty

Pouring over the details of statutes and regulations maybe interesting enough for lawyers,
analysts, and engineers, but what 1 imagine this Committee is most interested in is the impact
these requirements are going to have on utilities like ours and an industry that touches our
communities and our way of life across the country. 1 can assure you my main interest in on
what is best for my customers. Let me illustrate two potential impacts of how these regulations
may impact my customers and South Carolina. The first example is a new project our company

is helping announce in the state at this very moment.

If T were not here today, I'd be at an economic development event, just the kind of
announcement our state needs more of. One of our largest industrial customers, Showa Denko
Carbon, Inc, is announcing a multiple-hundred million dollar investment to expand their facility
in our state. Showa Denko Carbon, Inc., Ridgeville, South Carolina, is a leading manufacturer of
synthetic graphite for industrial applications. This project will create 100 new jobs for that
community. Here’s the point: by far their biggest concern going forward with this project is the
uncertainty created by EPA's GHG and non-GHG regulations. They seriously question whether

they can get a permit under the Tailoring Rule.

The second topic is one I mentioned earlier, the coal combustion residuals. Dramatically
changing the way CCRs are regulated will have a significant cost impact on Santee Cooper.

Santee Cooper has beneficially reused as much as 90% of our CCRs while offsetting operational
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costs, deferring landfill space and creating economic development opportunities. This program
has generated capital investment and created jobs, like American Gypsum’s $150 million
investment and creation of 100 jobs next to our generating facility. The proposed reclassification
of CCRs has the potential to curtail beneficial reuse, increase storage in landfills, and

significantly increase the cost to our customers.

The Path Forward

Historically, this country has never backed down from a technological challenge. And, as we
have done in the past, Santee Cooper is proud of its efforts to address the problems and
challenges we face from a growing demand for energy and a changing climate. We will continue
to strive to fulfill our guiding principle of providing our customers and our community with low-
cost reliable power while upholding the highest environmental standards. All we can ask is for

our government to help us sustain this effort.

President Obama embraced the need to closely scrutinize the cost and economic impact of new
agency regulations. His January 18th Executive Order laid out the new review process for
regulations, stated that an agency should "tailor its regulations to impose the least burden on
society, consistent with obtaining regulatory objectives, taking into account, among other things,
and to the extent practicable, the costs of cumulative regulations.” I believe Congress and the
EPA should honor the spirit of the President's position and address the timeframe and content of
overlapping rules for the power sector. Also, EPA should conduct a cumulative cost impact
analysis of the multiple regulations being put forward in order to better understand the impact on

electric reliability, the U.S. economy and jobs.
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I appreciate Congressman Upton’s proposal that would remove regulation of GHG from the
CAA. A full economic cost and environmental benefit analysis needs to be undertaken of GHG
regulation so that the country understands the outcome of such regulation before it is initiated. 1
thank the Committee for this opportunity and for your attention to these urgent issues and I urge
this Committee to closely examine whether these regulations and their associated impacts are

really the best pathwéy forward for this Nation and its citizens.
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Mr. WHITFIELD. Thank you very much.
Ms. Blaisdell, you are recognized for 5 minutes.

STATEMENT OF BETSEY BLAISDELL

Ms. BLAISDELL. Thank you. Good afternoon, Chairman Whitfield,
Ranking Member Rush and distinguished members of the sub-
committee. I appreciate the opportunity to testify at today’s hear-
ing. I am here on behalf of the Timberland Company, which pro-
duces boots, clothing and gear for the outdoors.

I am also here on behalf of BICEP, which stands for Businesses
for Innovative Climate and Energy Policy. We are a group of major
consumer household brand companies such as Nike, Starbucks,
Levi Strauss and Co., Best Buy, Target, Symantec, Gap, Aspen Ski
Company. Timberland and the other BICEP companies believe that
we need strong energy and climate policies to protect our supply
chain, ensure market certainty as well as to help create jobs, level
the playing field among businesses, enhance economic development
and ensure global competitiveness as we move into the future.

While we prefer congressional action to executive branch regula-
tion, the latter is necessary when Congress leadership is lacking.
Current EPA regulations as well as those under development
would help protect our economy as well as human health and the
environment.

Mr. Chairman, we couldn’t agree more with a couple of state-
ments you made in your press releasing highlighting your premises
for introducing the legislation that is the topic of today’s hearing.
That is, number one, Congress, not EPA bureaucrats, should be in
charge of setting America’s climate change policy, and secondly, a
2-year delay of EPA’s cap-and-trade agenda provides no meaningful
certainty for job creators, fails to protect jobs and puts decision-
making in Congress on a critically important economic issue past
voters and the election year.

Indeed, Congress should be setting America’s climate policy, and
the 2-year delay would create more uncertainty and lead to other
problems, as you correctly point out. I will come back to these
points in a moment.

You are probably wondering why Timberland and the other
BICEP companies care about climate and energy policies. We care
because our supply chains are affected by current and projected cli-
mate impacts while materials for Timberland products as well as
Levi and Gap jeans, Nike Sneakers, Starbucks coffee plantations,
they all depend on water. If there is less water due to the projected
climate change impacts, we all struggle to produce our products
and meet the demands of our consumers and we will continue to
suffer as weather events grow in severity and frequency, which in-
terrupt our ability to move products to consumers. This costs us
both time and money. Moreover, and this is very important, our
employees and consumers are demanding that we take actions to
reduce greenhouse gas emissions.

For a global company, addressing climate change is no small
task. We need policies hat will create long-term market certainty
that parallels our planning timelines. I realize some entities want
no action at all. However, many more companies recognize that we
need to act to address this critically important economic issue we
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are facing right now, and acting sooner rather than later is more
prudent and cheaper in the long run and will help avoid the worst
potential projected impacts and hopefully help avoid more costly
scenarios down the road that might occur if we do nothing in the
near term. Failure to act would be more costly to our businesses
and consumers down the road. Thus, for Timberland and other
BICEP companies, acting to address climate change is a business
imperative.

Timberland is taking steps to be a leader in sustainability. In
2006, we actually voluntarily capped our own greenhouse gas emis-
sions. Since then we have reduced our emissions for our facilities
and operations by more than 40 percent, which has saved us over
$1 million a year, which is a significant savings for a company like
ours during this tough economy. Investing in renewable energy in
States like California has proven to be an effective hedge for rap-
idly rising utility costs. Energy efficiency in our corporate facilities
and stores has cut energy consumption by more than 30 percent
with a payback of under 2 years, usually under one. Nutrition la-
bels on our product communicate our progress to consumers. These
labels combined with Earthkeepers footwear, which is designed to
have a smaller climate impact, have helped drive remarkable
growth while many of our competitors have struggled to survive.

In your home State of Kentucky, Mr. Chairman, after several
years of conversation with the local utility, we finally negotiated a
deal to source electricity from a certified small-scale hydropower fa-
cility on the Kentucky River. We pay a premium for that power,
but the benefits far outweigh the costs. Our climate impact is dra-
matically reduced and the local community benefits from having an
emissions-free renewable source of power that is a scenic learning
lab for children in and around Danville.

While Congress could be creating America’s climate policy and
while most businesses prefer this route, because Congress has
failed to do so, we must fall back on EPA’s authority and regula-
tions. Preventing EPA from exercising its authority or rolling back
any of its actions would cost the economy in human health in terms
of illness and often results in lost work days and more. More spe-
cifically, in 2005 alone the Clean Air Act protections helped avoid
13 million lost work days, thereby helping maintain our Nation’s
economic productivity.

On the second point in your press release, again, we agree, a 2-
year delay on EPA’s regulation of greenhouse gas emissions would
enhance uncertainty in the marketplace and hinder job creation as
well as delay critical decisions that Congress should in fact be mak-
ing. So rather than going after EPA’s ability to regulate including
repealing a number of its current actions, Congress should act re-
sponsibly and develop sound energy and climate policy. Some of
America’s largest businesses stand ready to work with you, to work
with Congress to develop responsible policies in this area. In lieu
of such action, however, EPA must be allowed to do its job, and let
me reiterate, we would like to be here. Many U.S. businesses in-
cluding the BICEP companies in fact do prefer EPA regulation to
no protections at all, as I previously mentioned.

I look forward to constructive policy debates moving forward that
focus on the best ways in which businesses can work with you to
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develop sound energy policies, policies with which many business
would resoundingly agree. Let us work on a bipartisan basis to
produce sound energy policies we can all be proud of and which vir-
tually everyone on and off Capitol Hill recognize will help move us
toward a better path for job creation, economic growth and global
competitiveness.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Blaisdell follows:]
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TESTIMONY OF BETSY BLAISDELL
SENIOR MANAGER, ENVIRONMENTAL STEWARDSHIP FOR
THE TIMBERLAND COMPANY
BEFORE THE
SUBCOMMITTEE ON ENERGY AND POWER
OF THE
HOUSE ENERGY AND COMMERCE COMMITTEE
February 9, 2011

Summary of Key Points in Testimony:

I am here on behalf of The Timberland Company, which produces boots, clothing and gear
for the outdoors, and on behalf of “BICEP” — Business for Innovative Climate and Energy
Policy — of which Timberland is a member. BICEP members also include other major
consumer/household brand companies, such as Nike, Starbucks, Levi Strauss & Co., Best
Buy, Target, Symantec, The Gap, and more. Timberland and the other BICEP companies
believe that we need strong energy — and climate — policies to protect our supply chains,
ensure market certainty, as well as to help create jobs, level the playing field among
businesses, enhance economic development and ensure our global competitiveness as we
move into the future.

While we prefer Congressional action to Executive Branch regulation, the latter is necessary
when Congressional leadership is lacking. Current EPA regulations, as well as those under
development, would help protect our economy, as well as human health and the
environment.

Mr. Chairman, we couldn’t agree more with a couple of the statements you made in your
press release regarding your premises for introducing this legislation: that is, that “1)
Congress, not EPA bureaucrats, should be in charge of setting America’s climate change
policy; and that 2) A 2-year delay of EPA’s cap-and-trade agenda provides no meaningful
certainty for job creators, fails to protect jobs, and punts decision-making in Congress on a
critically important economic issue past the voters and the election next year.”

Indeed, Congress should be setting America’s climate policy. And, a two-year delay would
create more uncertainty and lead to the other problems you correctly point out. However, our
conclusions diverge from here.

Timberland and the other BICEP companies care about climate and energy policies because
our supply chains are affected by current and projected climate impacts, our consumers and
employees demand that we take action, and more. We also need long-term market certainty.
We are proactively taking steps to be sustainable, including in the Chairman’s home state of
Kentucky.

Rather than going after EPA’s ability to regulate, including repealing a number of its current
actions, Congress should act responsibly and develop sound energy and climate policy. We
hope to work with you on a bi-partisan basis to produce sound energy policies we all can be
proud of and on which virtually everyone on and off Capitol Hill recognize will help move us
toward a better path for job creation, economic growth, and global competitiveness.
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TESTIMONY OF BETSY BLAISDELL
SENIOR MANAGER, ENVIRONMENTAL STEWARDSHIP FOR
THE TIMBERLAND COMPANY
BEFORE THE
SUBCOMMITTEE ON ENERGY AND POWER
OF THE
HOUSE ENERGY AND COMMERCE COMMITTEE
February 9, 2011

Good moming Chairman Whitfield, Ranking Member Rush, full Committee Chairman Upton
and Ranking Member Waxman, and distinguished Members of this Subcommittee. I appreciate

the opportunity to testify at today’s hearing.

I am here on behalf of The Timberland Company, which produces boots, clothing and gear for
the outdoors, and on behalf of “BICEP” — Business for Innovative Climate and Energy Policy —
of which Timberland is a member. BICEP members also include other major
consumer/household brand companies, such as Nike, Starbucks, Levi Strauss & Co., Best Buy,
Target, Symantec, The Gap, and more. Timberland and the other BICEP companies believe that
we need strong energy — and climate — policies to protect our supply chains, ensure market
certainty, as well as to help create jobs, level the playing field among businesses, enhance
economic development and ensure our global competitiveness as we move into the future. While
we prefer Congressional action to Executive Branch regulation, the latter is necessary when
Congressional leadership is lacking. Current EPA regulations, as well as those under

development, would help protect our economy, as well as human health and the environment.

Mr. Chairman, we couldn’t agree more with a couple of the statements you made in your press
release highlighting your premises for introducing the legislation that is the topic of this hearing:

that is, that “1) Congress, not EPA bureaucrats, should be in charge of setting America’s climate

2
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change policy; and that 2) A 2-year delay of EPA’s cap-and-trade agenda provides no
meaningful certainty for job creators, fails to protect jobs, and punts decision-making in

Congress on a critically important economic issue past the voters and the election next year.”

Indeed, Congress should be setting America’s climate policy. And, a two-year delay would
create more uncertainty and lead to the other problems you correctly point out. However, our

conclusions diverge from here. I will elaborate on these points in a moment.

But, first, you might ask why Timberland and the other BICEP companies care about climate and
energy policies. We care because our supply chains are affected by current and projected climate
impacts. Raw materials for Timberland products, as well as for Levi and Gap jeans, Nike
sneakers, and Starbucks’ coffee plantations depend on water. If there is less water, due to
projected changes in climate, we will all struggle to produce products that meet the demands of
our consumers. And, we will continue to suffer as weather events grow in severity and
frequency, which interrupt our ability to move products to consumers. This costs us time and
money — and further hinders our ability to keep up with our competitors overseas. Moreover, our
employees and consumers are demanding that we take actions to reduce greenhouse gas

emissions.

For a global company, addressing climate change is no small task. It requires a long-term
strategy that enables us to develop and implement strategies at the same time that we are meeting
the demands of the marketplace. We need policies that will create the long-term market certainty
that parallels our planning timelines. I recognize that some entities, including some whom we

have or might hear from today, prefer to take a chance on doing nothing on the policy front
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and/or on doing everything possible to prevent legislative or regulatory action from moving
forward - and even trying to “roll it back™. However, many more companies recognize that we
need to act to address the “critically important economic issue” we face in addressing our
nation’s climate and energy issues, and that acting sooner rather than later is more prudent,
cheaper in the long run, and will help avoid the worst potential projected impacts and hopefully
help avoid more costly scenarios down the road that might occur, if we do nothing in the near

term - or worse, roll back the protections we already have in place.

Timberland is taking steps to be a leader in sustainability. In 2006 our company created a
voluntary cap on its greenhouse gas emissions — essentially regulating ourselves to deliver on our
shareholder promise while being a leader with regard to energy consumption and greenhouse gas
emissions. Since then we have reduced our greenhouse gas emissions for our facilities and
operations by more than 40 percent, which has saved us over one million dollars a year — a
significant savings for a company of our size during a tough economy. Investing in renewable
energy in states like California has proven to be an effective hedge for rapidly rising utility costs.
Energy efficiency in our corporate facilities and stores has cut our energy consumption by more
than 30 percent and in these instances our payback has been under two years (usually under one).
“Nutrition labels” on our products communicate our progress to our consumers. These labels,
combined with Earthkeepers footwear that is designed to have a smaller climate impact, have
helped drive remarkable growth while many of our competitors have struggled to survive. In
your home state of Kentucky, Mr. Chairman, after years of conversation with the local utility, we
finally negotiated a deal to source electricity from a certified small scale hydropower facility on
the Kentucky River. While we pay a premium for the power, the benefits outweigh the costs. Our

climate impact is dramatically reduced and the local community benefits from having an
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emissions-free, renewable source of power that is a scenic learning lab for the children in and
around Danville. I am afraid, Mr. Chairman, that your bill, if passed, could create the type of
delay and/or uncertainty, of which you expressed fear. In turn, it would become more difficult
for companies like ours to implement such clean and innovative projects that also help create

good, local jobs.

While Congress should be creating America’s climate policy and while most businesses prefer
this route, because Congress has failed to do so for the last two years, the last ten years, or prior
to that, we must “fall back™ on EPA’s authority and regulations. EPA protects human health and

the environment, as I stated a few moments ago.

Preventing EPA from exercising its authority or rolling back any of its actions would cost the
economy in human health, in terms of illness that often results in lost work days, and more. More
specifically, in 2010 alone, the Clean Air Act protections helped avoid 13 million lost work days,
thereby helping maintain or increase our nation’s economic productivity.' EPA must be allowed

to continue to exercise its authority and move forward with its recent actions.

Without EPA and its protections, we could fall behind other industrialized nations; we might
face the types of pollution that Eastern European and many Asian nations have been facing as
they industrialize. The results to air and water quality, buildings, landscapes, and people is

dramatic and keeps these countries from moving forward to the extent they otherwise could, if

" U.S.EPA, Office of Air and Radiation, The Benefits and Costs of the Clean Air Act: 1990 to 2020, Revised Draft
Report, 5-22 (August 2010) (online at: hup.//www.epa.govioarssect81 2augl 0ffullreport pdf).
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they had such protections in place. We do not want to face such situations here in this country or
step back to the days of Pittsburgh during the 1960s and 1970s, for example. Look at how
protections in that city have helped foster prosperity, economic development and have turned it

around over the past several decades.

On the second point in your press release, again, we agree: a two-year delay on EPA’s
regulation of greenhouse gas (GHG) emissions would enhance uncertainty in the marketplace
and hinder job creation, as well as delay critical decisions that Congress should, in fact, be

making.

So, rather than going after EPA’s ability to regulate, including repealing a number of its carrent
actions, Congress should act responsibly and develop sound energy and climate policy. Some of
America’s largest businesses have been leaders in addressing energy, climate and sustainability,
and stand ready to work with Congress to develop responsible policies in these areas. In lieu of
such action, however, EPA must be allowed to do its job — and let me reiterate that many U.S.
businesses, including the BICEP companies, in fact, do prefer EPA regulation to no protections

at all, as I previously mentioned.

My understanding is that the recent California and federal vehicle-related greenhouse gas
emissions reductions standards — which were achieved with industry and government consensus
— are saving consumers nearly $60 billion more than CAFE standards alone and reducing fuel
consumption by 33 percent more than CAFE standards alone (not to mention achieving 47
percent more carbon reductions), according to a February 7 NRDC blog. We cannot afford to

lose these fuel and cost savings. A next round of negotiations and standards for Model Years
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2017 and beyond for cars is supposed to begin in the not-too-distant future. Your bill would stop
this next round of vehicle GHG emissions reductions standards from going forward. Imagine the
fuel and cost savings such standards could achieve. But, we will not realize these savings, if your

bill becomes law.

1 will just a make a few last points, before I conclude. Cap-and-trade was developed under
President Bush I to help control sulfur dioxide emissions from power plants using a market-
based approach. [ believe we could work together to develop market-based approaches to
controlling greenhouse gas emissions and enhancing the clean energy resources we use — indeed,
we will need all of the energy resources at our disposal; let’s expand beyond the traditional
energy sources we have and will continue to need to meet future population energy demands as
well as human health and environmental protection needs and bring into the marketplace as
many cost-effective energy resources as possible. In the process, we will launch innovative clean
energy and energy efficient technologies that reduce harmful (GHG) emissions in the most cost-
effective way possible, because that is how these market-based programs work. Is there a cost to
such a program? Yes. But, the costs are less than the costs of inaction, based on widely-cited
figures. And, a true carbon tax would likely be more “efficient” from a market perspective, but is
not politically popular, as you know. Referring to “cap-and-trade” as a “‘cap-and-tax” program is
a misnomer and is misleading to Members on the Hill and to the general public. I recognize,

however, that most Members do not want to enact such legislation this term.

Regardless, 1 look forward to constructive policy debates moving forward that focus not on
rolling back current and pending regulations, but on the best ways in which businesses can work

with Congress to develop sound energy policies: policies that meet the criteria and avoid the
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pitfalls you set out in your press release, and with which the vast majority of businesses would
resoundingly agree. Let’s work on a bi-partisan basis to produce sound energy policies we all can
be proud of and on which virtually everyone on and off Capitol Hill recognize will help move us

toward a better path for job creation, economic growth, and global competitiveness.

Thank you, Mr. Chairman.
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Mr. WHITFIELD. We have two votes on the House floor. We have
about 3 minutes left to vote, so we are going to go over there. We
are going to take a break and hopefully be back by 2:00 and then
we will get to the questions and then we will go right to the third
panel. So why don’t you all go have a glass or lemonade or some-
thing.

[Recess.]

Mr. WHITFIELD. I would like to call the hearing back to order,
please, and I am very sorry you all had to wait a little bit longer
while we finished these votes, but I want to thank you for your tes-
timony, and I will start off with questioning here and then we will
go on down the line.

First of all, Mr. Rowlan, I just want to follow up one thing. You
mentioned something about $52 million a year in additional costs
in renewable mandate States versus non-renewable mandate
States. Would you clarify that for me one more time?

Mr. RowLAN. I was speaking to a business group, and I was
showing the impact of a renewable energy standard on their utility
rates, which is something that concerns us significantly.

Mr. WHITFIELD. Right.

Mr. ROwWLAN. Economical power is the lifeblood of industry, and
I looked at several northeast States and some other States scat-
tered throughout the country that had an RES standard, and then
I compared that with, I think it was South Carolina and Arkansas
without an RES standard, took the average commercial rate that
we would have been charged, and the difference from the high end
to the low end was $52 million annually.

Mr. WHITFIELD. Wow.

Mr. ROowLAN. And that is just for the average amount of power
for what we would be considered a medium-sized facility for us.

Mr. WHITFIELD. Well, I know in Kentucky we do not have a re-
newable mandate, and our electricity rates are around 7 cents per
kilowatt hour, which is pretty good. But you point out a good issue
because the key for the United States and our growing economy is
to maintain a global competitiveness, be competitive in the global
marketplace, and if we unilaterally start adopting some of these
rules like Ms. Jackson has on greenhouse gases, which even she
admitted is not going to have any dramatic impact on greenhouse
gases, and other countries are not taking any action, so it is really
putting us at a disadvantage.

Ms. Blaisdell, I know that you support her actions, and you came
up and we talked a little bit about Danville, Kentucky. Do you all
have a plant in Danville, Kentucky?

Ms. BLAISDELL. We have a distribution center.

Mr. WHITFIELD. Oh, a distribution center. How many plants do
you all have in the United States?

Ms. BLAISDELL. Are you talking about how many facilities or how
many——

Mr. WHITFIELD. Where you actually make the product.

Ms. BLAISDELL. We do not own a manufacturing plant in the
United States. Most of the products that we manufacture come
from factories we outsource from.

Mr. WHITFIELD. From which countries?
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Ms. BLAISDELL. All over the world. We do source from the United
States as well.

Mr. WHITFIELD. Oh, okay.

Ms. BLAISDELL. We just don’t own any in the United States.

Mr. WHITFIELD. Oh, okay. Well, time is running out here, but I
just want to summarize in my view what Ms. Jackson said. She
placed a lot of emphasis on the importance of certainty, and she
also placed a lot of emphasis on being reasonable, and I really find
myself puzzled by that because she also said really there is no tech-
nology available to control greenhouse gases, and then she said so
the only thing we can do is that we can deal with efficiency, and
then our friend Mr. Doyle from Pennsylvania said well, that seems
perfectly reasonable, but in my view, companies are going to try to
be as efficient as they can be in order to compete in the market-
place, and basically what we are doing here is, we are having gov-
ernment bureaucrats go in and say this is what you need to do to
be efficient. And even if the State implementation plan or State en-
forcers say you do this, this and this to be efficient, there is not
anything to preclude EPA from coming back and overruling them
or changing it or whatever. And then you get to under the pre-
venting significant deterioration the best available control tech-
nology, and it is my understanding that the State implementers or
State regulators could conceivably even require you to switch your
fuel; instead of coal or oil or natural gas, whatever, we want you
to use wind power, that there was not anything in there that would
prohibit that.

And I just find it almost impossible to believe that she would
refer to that as being certain, there is certainty here, and so the
business people like that. I mean, the real issue is, we have a high
unemployment rate. We are trying to compete in the global market-
place. We do want certainty, and in my view, there is not any
way—at least she did say this. She said we have to have coal, for
example, and natural gas and nuclear and all of that because as
I said in my opening statements, our energy demands are going to
double by the year 2035. And so I am assuming you all would agree
with what I am saying. Ms. Blaisdell may not agree. Yes, sir.

Mr. RowLAN. I will give you a real interesting example. We heat
our steel up to roll it into a shape, and that is called a reheat fur-
nace, and the Clean Air Act BACT for the burners in that is what
is called reduce NOy or low NOy burner, which requires us to actu-
ally be less efficient. We actually limit the heat on it so that we
create less NOyx. So we are using more energy in order to keep NOx
down. As we get into a greenhouse gas rule, are faced with the
exact opposite of that. We are tied up in, do you raise NOx so that
you lower CO2 or do you raise COz so that you keep NOx down.
And that is the paradox that we are in.

We also are caught up with that in CO, our CO emissions. Typi-
cally we put some oxygen with them as they come out of our fur-
nace and convert them to CO, so now if we limit our CO2 by not
putting the oxygen in and burning it off afterwards, we are going
to raise our CO, which is a criteria pollutant. So there is a lot of
really difficult questions that would have to be asked if this were
to go forward under the Clean Air Act, and frankly, I don’t think
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some of the people are prepared to give us answers on it or make
the decision.

Mr. WHITFIELD. Right. Well, I agree with you.

Mr. Rush, I will recognize you for 5 minutes.

Mr. RusH. Thank you, Mr. Chairman.

Attorney General Abbott, first of all, I want to congratulate you
on some of the standards and your activities and your accomplish-
ments as it relates to alternative energy. I understand from your
testimony that your State is number one in the use of wind energy,
and I certainly want to congratulate you and your State for those
efforts. I know that you have a cheerleader here in Mr. Barton and
so I am not going to congratulate you too much because I don’t
want to take some of his thunder away from.

Suffice it to say that in spite of scholarly debates over the proper
standards of judicial review of agency action or inaction under sec-
tion 706 of the APA, in light of the Chevron Doctrine, the federal
courts including the Supreme Court have been deferential to an
agency’s statutory interpretation where those interpretations are
reasonable. This Chevron level of deference exceeds even the level
of deference an appellate court must accord to trial courts under
the de novo standard. De novo can be triggered when trial courts
interpret laws like the Clean Air Act. Can you explain how the Su-
preme Court, that the outcome is wrong in the Massachusetts v.
EPA decision? Were they deferring to the EPA’s interpretation?
Can you explain why and how the Supreme Court got it wrong?

Mr. ABBOTT. Will I explain how the Supreme Court got it wrong?

Mr. RusH. Yes, your interpretation, from your point of view, how
is the Supreme Court’s decision wrong?

Mr. ABBOTT. Well, I think the Supreme Court decision is wrong
because I don’t think that it requires the EPA to regulate green-
house gases but the fact of the matter is, I think under the Su-
preme Court’s decision, it still did not mandate that the EPA must
conclude that greenhouse gases pose an endangerment and it still
provided certain other latitude for operating room for the EPA to
operate as has been discussed in testimony throughout the course
of the day.

Mr. RUSH. So are you saying that they were wrong because they
did not mandate it? Is that what is wrong with the Supreme Court
decision?

Mr. ABBOTT. Well, yes.

Mr. RusH. The reason why I ask that question is because you say
on page 7 of your testimony that in Massachusetts v. EPA, the Su-
preme Court said it need not and does not reach the question
whether carbon dioxide is the kind of air pollutant the EPA must
regulate under the Clean Air Act, but my copy of the Supreme
Court’s decision says something a little different. I will bring your
attention to section 7, paragraph 2 on page 32. It says, “In short,
the EPA has offered no reasoned explanation for its refusal to de-
cide whether greenhouse gases cause or contribute to climate
change. Its action was therefore arbitrary, capricious or otherwise
not in accordance with law.” This is the matter that I am referring
to. “We need not and do not reach the question of whether on re-
mand EPA must make an endangerment finding or whether policy
concerns can inform EPA’s action in the event that it makes such
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a finding.” So you said that they did not and they are saying some-
thing altogether different.

Mr. ABBOTT. Actually what I am hanging my hat on is that very
sentence that you read, and I may have articulated inappropriately
but what I meant to articulate is exactly word for word what that
sentence says.

Mr. RusH. OK. All right.

Mr. ABBOTT. And that is that they basically don’t reach the ques-
tion whether or not the

Mr. RUSH. But you conclude that——

Mr. ABBOTT [continuing]. EPA must

Mr. RUsH. But you are concluding that the Supreme Court was
somehow wrong? I don’t understand. I am trying to

Mr. ABBOTT. I disagree with the Supreme Court’s ruling but it
is the Supreme Court’s ruling, and so we must operate under it.

Mr. RusH. Thank you.

Mr. Rowlan, on Friday EPA—no, that is quite all right, Mr.
Chairman. I yield back.

Mr. WHITFIELD. I recognize Mr. Upton of Michigan for 5 minutes.

Mr. UproN. Thank you again, Mr. Chairman. I regret I wasn’t
here for many of your presentations. We have another sub-
committee that is meeting at the same time and so a number of
us were there, and as you know, we had votes on the House floor
as well.

In the previous panel, I talked about the impact on Michigan
with the job impact. In fact, there has been independent study that
showed that Michigan’s GDP would drop by $18 billion, destroy
96,000 jobs, reduce household incomes by nearly $1,600, and the
concern that many of us have is if we allow EPA to pursue these
regulations, we would have added cost. We heard from your testi-
mony in terms of the impact on you all but I just wonder if you
can summarize for me from your individual and somewhat unique
perspective, I know it will be tougher for Illinois Farm Bureau be-
cause I don’t know where those farmers—you are not going to go
someplace else, you are going to keep the land there in Illinois, I
would imagine. But as it relates to your industry, if these regula-
tions are imposed, where do you think things are headed for your
particular industry as it relates to the jobs that are provided? Are
they going to go to India and China? Are they just going to close
down? What is your individual opinion in terms of what will hap-
pen to the groups of similar industries as it relates to us having
thesli1 ?regulations and not having them in other places around the
world?

Mr. ALFORD. Yes, sir. There is definitely going to be a transfer
of wealth. I think there is a national security issue here where we
Americans are number one in the world economically now but we
could go to sixth, seventh, eighth, or ninth, and if we go to ninth,
we are vulnerable to new enemies who look at us as someone who
could be taken over, and I think we are at a fork in the road here.
We better take the right way, and I think the EPA view or attitude
towards the American worker is that of a pawn on a chessboard:
expendable and no need to worry. I think that is a terrible attitude.

Mr. RowLAN. I would say that it is already happening. I hear a
lot of people ask for examples of companies going overseas. I ex-
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plained it this way one time to some economic development people
when EPA said that non-attainment would not impact them, and
EPA said we have never heard of a company picking up and leav-
ing an area because it was non-attainment, and I said that is be-
cause you don’t even make the first cut. You are cut out and you
are excluded, and that is what this lack of decisiveness and this
constant 2 years, 1 year, when is this coming, when is this rule hit-
ting, when is PM 2.5, when is ozone. That constant barrage causes
you to take your capital and move someplace where you have got
a level of certainty. This facility that I have worked on in Lou-
isiana, in the time it has taken me to not completely get a permit,
a full facility of that size has been constructed, permitted and is
operating in China.

Mr. Cousins. When I first started working in the refining indus-
try, there were about 350 U.S. refineries. Today there are about
150. There hasn’t been a single refinery built in this country in 30
years. There have been many built in the Pacific Rim, China,
India. I mean, there is no guesswork. That is what is going to hap-
pen.

Mr. CARTER. I would turn your attention really to two areas. One
is, as I have had the opportunity to meet with CEOs in a class ac-
tually for a weeklong class where the majority or the vast majority,
out of 25, I think only six of us were U.S. citizens, which probably
should be very telling in itself, and one of the things I learned from
that group, much to my dismay, was just how they look down on
us and when they look at making investments because of our per-
mitting process and the fact that is lengthy and litigious and very
poorly defined as it relates to almost every aspect of the way you
permit a new plant, which makes us very uncompetitive, and what
I have put in my testimony today is just another example of that,
not just limited to what we deal with with EPA.

A good solid example as it relates to what we are dealing with
here is the issue over biomass. As I indicated in my testimony, we
have contracted for a number of biomass facilities but they are hav-
ing difficulty getting financing for those projects because they don’t
know what the permitting requirements are going to be for their
facil(iities. Now, that is real. That means those jobs aren’t going for-
ward.

Mr. UproN. And I know my time is expired so that just means
why we need a real decision which this draft legislation does
versus a simple extension where you sit on pins and needles. I
yield back my time.

Mr. WHITFIELD. Mr. Inslee for 5 minutes.

Mr. INSLEE. Thank you. Mr. Rowlan, thank you for being here
with Nucor. We have a facility in Seattle. You run a very efficient
business. You have found ways to make steel with great effi-
ciencies. I will compliment you on that, and that is all this pro-
posed regulation does for power companies was to ask them to be
efficient like Nucor has been, the kind of decisions you have made
to make cost-effective investments in efficiency. You have done that
at Nucor. All this regulation does is ask utilities to do the same
thing. That is why eight major utilities wrote a letter to the Wall
Street Journal last month urging the adoption of these regulations
so that they could have certainty so that they could move forward.
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I want to talk about this Dirty Air Act and bring it to real life.
I want to show a brief video of an 11-year-old young lady named
Megan Foster from North Carolina. She is a child with asthma who
is a very, very fast runner but has difficulty when her asthma is
triggered, which we know can be done by ozone. Can we just play
this clip briefly, and then I want to ask you gentlemen a question.

[Video shown.]

Mr. INSLEE. Thank you. Now, the Environmental Protection
Agency pursuant to law and the U.S. Supreme Court and common
sense has fulfilled their obligation to people like Megan to try to
protect her and millions of other kids from pollutants that exacer-
bate asthma, and we are here today to consider a bill that would
eliminate the ability of the Environmental Protection Agency to
help children like Megan Foster, and I would like to know about
your views and what science you can present to us about this issue.
The EPA has determined that the science shows that pollutants,
carbon dioxide and a variety of other climate-changing gases, have
the capacity to injure human health including gases that exacer-
bate asthma including exacerbating ozone conditions.

So I just want to quickly go down the road and ask you if you
can present to this committee a single peer-reviewed scientific jour-
nal that shows that these gases that are subject to this regulation
do not result in damage to human health associated with climate
change, and if you give us a yes or no, if you say yes, I am going
to ask you what it is. But let us just first go down yes or no. Mr.
Abbott, do you have a single peer-reviewed study like that?

Mr. ABBOTT. I haven’t conducted that research.

Mr. INSLEE. Do you know of any, anywhere in the world?

Mr. ABBOTT. I haven’t looked into it.

Mr. INSLEE. Thank you. Mr. Alford?

Mr. ALFORD. I haven’t looked. Don’t know.

Mr. INSLEE. Mr. Rowlan?

Mr. ROWLAN. I am not aware of it.

Mr. INSLEE. Mr. Pearce? Thank you.

Mr. PEARCE. I'm not aware.

Mr. INSLEE. Mr. Cousins?

Mr. Cousins. No.

Mr. INSLEE. Mr. Carter?

Mr. CARTER. No.

Mr. INSLEE. Ms. Blaisdell?

Ms. BLAISDELL. No.

Mr. INSLEE. Now, I think this is pretty intriguing because this
story gets written like “he said, she said” stuff by the press all the
time. He said these gases are bad, these changes change the cli-
mate, she said they didn’t, or in this case “he” meaning Senator
Inhofe. It is time to start writing the truth about the science on
this issue.

You gentlemen that represent the effort to repeal the Clean Air
Act and pass the Dirty Air Act can’t produce one single peer-re-
viewed scientific journal, and you are asking the United States
Congress to eliminate the ability of the Environmental Protection
Agency to protect kids like Megan Foster. Now, I think that is pre-
posterous that you would come in and ask us to do this without
presenting some science to us. Now, if you can find some, you can
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send it to me. I am interested in it. I have looked for it, so have
the scientists that we have hired to do this including those at the
U.S. Navy, and you know what? They can’t find any because there
is none, and I just hope that we eventually will do what the law
requires, which is to follow science and protect the Megan Fosters
of the world and do a very commonsense thing, which is to do just
what Nucor Steel has done and that is about the efficiencies in the
utility business, and if we do that, we are going to do some good
things.

Thank you. I would yield back.

Mr. WHITFIELD. I recognize the gentleman from Texas for 5 min-
utes.

Mr. BARTON. Thank you.

I hate to take up too much of my 5 minutes but I have got to
respond to what my good friend from Washington just said. CO; is
not an irritant for asthma. My good friend just asked if there was
any peer-reviewed science that showed the negative. There is no
peer-reviewed science that shows the positive, okay? Now, CO; is
a component of ozone, and ozone is a regulated criteria pollutant
under the Clean Air Act, but if you are intolerant to ozone, you are
going to be intolerant to ozone at one part per billion. If you are
not ozone intolerant, you can be subjected to a thousand parts per
billion and not be affected, and there is just as much scientific evi-
dence that asthmatics are much more affected by rat feces and
roach infestments in tenements as there is of the actual air quality.
So it may be politically correct to show a figure of a young, inno-
cent asthmatic child. My son when he was growing up was asth-
matic, so I know a little bit about this from a personal perspective.

But to use that and then somehow say that what we are trying
to do here in protecting the American economy and keeping jobs in
America is somehow going to hurt the public health is just flat not
true. We are not changing one standard in the Clean Air Act. We
are not changing the definitions of the criteria pollutants. We are
simply rectifying a 5-4 decision of the U.S. Supreme Court that
gave the EPA the right to look at CO; if they wanted to. The
Obama Administration wanted to. They put out their
endangerment finding, which I think is fatally flawed, and the re-
sult is, we are trying to do the legislative intent which is clarify
what the Clean Air Act actually meant. If Chairman Upton and
Subcommittee Chairman Whitfield want to come back at a later
date and regulate CO,, they will put that bill before the sub-
committee and the full committee. But first let us make sure that
we express the will of the people through the Constitutional au-
thority that we have on COx.

Now, I want to go to Mr. Abbott, the great Attorney General
from the State of Texas. You are the chief law enforcement officer
of the state. Is that correct?

Mr. ABBOTT. Yes, sir.

Mr. BARTON. And I know you are not a clean air expert but you
are knowledgeable about it. There are six criteria pollutants under
the Clean Air Act. Is the State of Texas noncompliant on lead any-
where in the State?

Mr. ABBOTT. Not that I know of.
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S Mr.? BARTON. Are they noncompliant in SO, anywhere in the
tate?

Mr. ABBOTT. Not that I know of.

Mr. BARTON. Are they noncompliant on nitric oxide anywhere in
the State?

Mr. ABBOTT. Not that I know of.

Mr. BARTON. Are they noncompliant on carbon monoxide any-
where in the State?

Mr. ABBOTT. Not that I know of.

Mr. BARTON. Are they noncompliant anywhere in the State of
Texas on particulate matter?

Mr. ABBOTT. Not that I know of.

Mr. BARTON. Now, ozone, they are in non-attainment ozone.
Where are the three areas in Texas that are noncompliant for
ozone?

Mr. ABBOTT. I am not sure.

Mr. BARTON. Well, I do. I know. Houston is in noncompliance,
Port Arthur is in noncompliance, and the Dallas-Fort Worth area
is in noncompliance under the new standard. Now, under the Clean
Air Act of 1992 or 1990, the EPA put out regulations for air quality
that Texas began to comply with, and since that time Texas has
issued over 100 permits to private industry in Texas. They all got
invalidated in December of this year. Is that not correct?

Mr. ABBOTT. That is correct.

Mr. BARTON. Were they invalidated because they were in non-
compliance for any of these criteria pollutants including ozone?

Mr. ABBOTT. No.

Mr. BARTON. Why were they invalidated?

Mr. ABBOTT. Well, they were invalidated because of the SIP call
and FIP calls that were issued by the EPA.

Mr. BARTON. So they were invalidated because the EPA changed
their mind or just didn’t like the way Texas was doing things?

Mr. ABBOTT. They were invalidated because the EPA basically
took over the Texas air permit system.

Mr. BARTON. They took over, but they didn’t take it over because
we are in noncompliance?

Mr. ABBOTT. Correct.

Mr. BArTON. OK. Has EPA alleged that we are in noncompli-
ance?

Mr. ABBOTT. Not that I am aware.

Mr. BARTON. I am not aware of that either. So there are two
issues with regards to what is happening in Texas. One is compli-
ance with the existing Clean Air Act, and we have just shown that
with the exception of ozone in three areas, we are in compliance.
The other is, these new greenhouse gas regulations. Why has the
State refused, or maybe I should say what has the State of Texas
done with respect to the EPA mandate on these new CO regula-
tions?

Mr. ABBOTT. Well, I can tell you from the legal perspective. I
can’t tell you from the TCEQ perspective.

Mr. BARTON. Well, tell me from the legal perspective.

Mr. ABBOTT. From the legal perspective, there are basically six
different rulings that were made by the EPA, and as a result there
are six different legal actions filed by the State of Texas in re-
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sponse. One involves the endangerment finding. Another involves
the tailoring rule. Another involves the timing rule. Another in-
volves the tailpipe rule, and one involves the SIP call and the sixth
would involve the FIP call.

Mr. BARTON. I will ask the rest of my questions in writing.
Thank you, Mr. Chairman.

Mr. WHITFIELD. Yes, sir.

Mr. Green, 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman. I would like to welcome
our panel and particularly our Attorney General. You will all have
a little different questions from this side of the aisle but you at
least have the same Texas accent that Joe and I have.

I want to welcome you to the committee, and we heard, the top-
ics we are discussing today at the hearing are complicated and
these are a wide range of views. Some of our views are similar, and
neither of us believes that the EPA regulation of greenhouse gases
is the right solution to our energy and climate change challenges.
We are both interested in improving the economy and creating jobs,
specifically keeping those jobs in Texas. I would like to talk to you
about an area where our views may diverge a little bit. On Decem-
ber 23rd, EPA issued an interim final order that allowed EPA to
assume responsibility for the Texas air permit program with regard
to greenhouse gases. EPA has stated it took the action because
under your guidance, the State of Texas indicated it would not in-
clude greenhouse gas and emissions pollution in air permits. Is
that correct? Was it only greenhouse gases?

Mr. ABBOTT. Would you state the predicate again?

Mr. GREEN. Texas took this action and indicated it would include
greenhouse gas emissions pollution in the air permits.

Mr. ABBOTT. Right.

Mr. GREEN. And it is my understanding that Texas is the only
State that refused to modify its air program. Is that true?

Mr. ABBOTT. That is my understanding.

Mr. GREEN. That the other 49 States, including some who are
suing the EPA like Texas is over the endangerment finding, have
taken some action to move forward to comply with the new require-
ments.

Mr. ABBOTT. Well, I can’t be clear about what the other States
are doing. Here is my understanding, and that is the EPA sent out
a letter requesting responses from all the States. Many States re-
sponded. Maybe some States said they would go along. I can’t guar-
antee you that all States responded and all States said they would
comply. Texas is the only State that made clear that we would not
comply with the greenhouse gas regulations.

Mr. GREEN. I think, at least our information is the other 49 said
yes, they would, and believe me, I explained to people, we are up
here all the time about American exceptionalism issues worldwide.
Come to Texas and we will explain to you Texas exceptionalism,
and that is something we all have.

Mr. ABBOTT. I could make clear, Texas is not the only State that
is challenging the EPA’s greenhouse gas regulations.

Mr. GREEN. That is true. Yes, there are a number of States that
are filing suit. Given your position, I understand the consequences
would have been if EPA had not assumed responsibility for these
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air permits, if Texas wasn’t willing to start it, even though the law-
suit is filed and that is the way you do it, you go to the courthouse,
and for decades the Clean Air Act has required certain sources to
obtain air permits before construction begins on a new facility.
These permits, called PSD permits, were required to start building.
My question is, would it be legal to build a facility without one of
these permits when the law requires it? So if Texas was not enforc-
ing it—I have the Houston ship channel. I have five refineries and
more chemical plants than I can count. My concern was, Texas is
not enforcing it. If we wanted to expand those plants, and thank
goodness over the last 15 years most of the plants have been ex-
panded, that we would not without having a permit processed
whether it is through the State of Texas enforcing a regulation that
they don’t agree with and going to court or the EPA taking over
those air permits. Is that generally what would happen?

Mr. ABBOTT. Well, I think generally what you are saying may be
true. This is outside my area of expertise. However, what I think
is that had the EPA not issued the SIP and FIP calls, it is my un-
derstanding Texas would have been able to continue on with the
permitting process.

Mr. GREEN. Well, we will figure that out, but my concern was
that if Texas would not do it—and I have plants that are always
in the process of trying to expand. And you know how competitive
the chemical industry is, for example, that, you know, if they are
trouble with—if they are not going to build a facility in East Harris
County if they are worried they won’t have that permit available,
you know, pr they won’t be able to get permission to build it, they
would build it someplace else and ship those chemicals back to us.
That is where I don’t mind going to the courthouse. That is what
a lot of us did for a living. I just worry that I don’t want to put
my plants at a disadvantage because of the battle between the
State and EPA.

Mr. ABBOTT. Right.

Mr. GREEN. That is my concern.

Mr. ABBOTT. I want to make clear that we stand foursquare with
you on that proposition. We want the businesses in your district as
well as the businesses across the State of Texas not to be at any
disadvantage whatsoever. We want to make sure they have access
to the permits they need in order to operate their business. We
want to make sure that we continue to attract jobs to the great
Houston and Texas area but, as you know. Texas has done a better
job of creating jobs than all of the other States in the country. One
reason why we have been so successful in that regard is because
Texas has a more reasonable regulatory system and has not had
to deal with every evolving changing rule like what they are seeing
coming out of the EPA now.

Mr. GREEN. I am out of time and I know the Chair is going to
gavel me, but I served 23 years in the legislature, and we always
enforced our clean air permits even when I was there based on the
EPA saying the State of Texas could enforce it. We always had to
jump through hoops from the Federal Government, you know, 18
years ago and 20 years before that, and I know it is frustrating but
EPA has had that authority over Texas I know for the last 38
years.
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Thank you, Mr. Chairman.

Mr. WHITFIELD. Mr. Shimkus, 5 minutes.

Mr. SHiMKUS. Thank you, Mr. Chairman. The full committee is
named the Energy and Commerce Committee, so our focus is en-
ergy issues and commerce issues. The Democrats who want to
make this into a science argument ought to go to the Science Com-
mittee. That is why we have a Science Committee. If they want to
debate science, go to the Science Committee. We want to talk about
energy. We want to talk about commerce. That is why I hold up
my coal miners. One thousand of them in one mine, 1,000 coal min-
ers in one mine lost their jobs. This is replicated in Illinois, 14,000,
State of Ohio, 35. These are real job losses. If you want to talk
about public health, the worst thing you do for public health is not
have a job and be poor and in poverty. The best thing for human
health is to have a job and maybe a job that provides health care,
although we are attacking that too in those provisions.

So this hearing is focusing on jobs, and as I laid out in the pre-
vious panel that when you raise energy costs, you hurt the ability
to create jobs and sustain jobs. I do believe in supply and demand.
I do believe that if more capital is required to produce that elec-
tricity that cost gets passed on.

Now, it is curious that Ms. Blaisdell is here, and I have your tes-
timony, and you are not only here with respect to Timberland but
also BICEP. Is that correct? And BICEP is the Business for Inno-
vative Climate Energy Policy, so you all like this climate debate,
right? I mean, you are supporting——

Ms. BLAISDELL. Sir, we don’t like climate change. We are here to
support aggressive legislation.

Mr. SHIMKUS. OK. Right. So you would have supported Waxman-
Markey, putting a price on carbon and addressing climate.

Ms. BLAISDELL. We support addressing climate.

Mr. SHIMKUS. Great. OK. Now, it is curious that you and these
folks do that because in articles in May 2002, many companies that
are in this Business for Innovative Climate and Energy Policy,
guess where your products are produced? China. I will quote this
article May 9, 2002: “While companies such as Gap, Guess, and
Ralph Lauren have long farmed out production overseas in China,”
also Levis they mention here. Now, your company is not immune
from this. In an article by Business Daily Update, except for your
answering to the question, March 27, 2006, article is, “Unbe-
knownst to many”—talking about Timberland—“actually operated
45 factories throughout the country since the 1990s.” Forty-five fac-
tories throughout the country, that country being China. So
wouldn’t it be to your advantage to force higher utility rates on
manufacturers in this country while taking advantage of low power
rates in China along with low labor rates, along with low environ-
mental standards? In fact, following up on an article August 7,
2009, on Timberland, who you represent, “T'wo mainland suppliers
of outdoor clothes manufacturer Timberland have consistently
breached environmental regulations, two NGOs said yesterday.”
This is Chinese environmental regulations. You have to be pretty
bad to violate Chinese environmental regulations.

Now, I find it just incredible that you would come here sup-
porting hard action on climate change, raising the cost of doing
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business while your production is in these very same countries that
will never comply, do not pay the same wage rate, and do not have
any environmental standards, and I am glad that the Minority
asked you to come because it highlights the hypocrisy of this de-
bate, that you can stand here and you can call for increased regula-
tions and costs while your company outsources manufacturing and
we don’t have jobs, and with that, Mr. Chairman, I yield back my
time.

Mr. WHITFIELD. Thank you, Mr. Shimkus.

Ms. BLAISDELL. May I please reply?

Mr. WHITFIELD. I want to ask unanimous consent that we enter
into the record at this point, these are documents relating to Mr.
Waxman’s introducing into evidence the Stephen Johnson issue on
the endangerment finding, and these are the complete set of docu-
ments from the government, and then I understand Mr. Inslee had
a document he would like to enter into the record.

Mr. INSLEE. Yes. Thank you. I just would like to introduce two
documents. One is actually the endangerment finding that reads,
“Climate change is expected to worsen regional ground-level ozone
pollution. Exposure to ground-level ozone has been linked to res-
piratory health problems ranging from decreased lung function and
aggravated asthma to increased emergency department visits, hos-
pital admissions and even premature death.” That is one. The sec-
ond is this letter I referred to in my questioning from 1,800 doctors,
and the third is testimony by Dr. Mark Jacobson of Stanford, who
presented testimony in April to the Select Committee that specifi-
cally addressed the health impacts of CO2 on respiratory illness.
Thank you, Mr. Chair, for your courtesy.

Mr. WHITFIELD. Without objection.

[The information appears at the conclusion of the hearing.]

Mr. WHITFIELD. At this time I recognize Mr. Walden for 5 min-
utes.

Mr. WALDEN. Mr. Chairman, I thank you for that, and I am
going to yield my 5 minutes to the distinguished gentleman from
Texas, Mr. Barton.

Mr. BARTON. I thank the gentleman from Oregon, and I will root
for the Ducks at least one time next year because you are yielding
to me.

Mr. WALDEN. If it is in the BCS, I will especially appreciate that.

Mr. RusH. Mr. Chairman, let me just ask a question.

Mr. WHITFIELD. Excuse me just one minute.

Mr. RusH. The previous member made some pretty significant
and strong remarks to Ms. Blaisdell, and she did not have a chance
to respond at all on the record, so I think that she should be al-
lowed to respond to some of the sharp remarks.

Mr. WHITFIELD. Do you want to respond, Ms. Blaisdell?

Ms. BLAISDELL. Yes, please.

Mr. WHITFIELD. All right.

Ms. BLAISDELL. So my first response would be that addressing
our own greenhouse gas emissions hasn’t created additional costs
for our company. In fact, as I mentioned in my testimony, it saved
us over $1 million a year, which makes us more competitive, and
we do employ close to 2,000 people in the United States, so all
those jobs he talked about in China, he is denying the fact that we
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actually do employ quite a few people here and in fact in many of
the States that you represent.

One of the concerns I have about the conversation we have had
so far is that we have talked about the cost of action and we
haven’t talked about the cost of inaction, which I why I believe I
am here. Our industry is very different than the industries rep-
resented. There is a significant cost of inaction in the outdoor in-
dustry and for brands whose supply chain rely on raw materials
that we can’t necessarily source in this country, so I would like to
bring that to light.

Mr. WHITFIELD. Well, I would just say that we appreciate your
comments but I think most of us certainly agree with Mr. Shimkus,
that if you are doing work in China and you are violating environ-
mental regulations in China, to be coming over here and saying we
need stronger regulations is a little bit

Ms. BLAISDELL. Sir, I don’t understand what violations he is talk-
ing about so I will have to explore what he submitted.

Mr. WHITFIELD. We will try to get that to you and maybe you can
get back to us in writing about that.

Ms. BLAISDELL. I would be happy to.

Mr. WHITFIELD. Mr. Walden.

Mr. WALDEN. Thank you, Mr. Chairman. Again to Mr. Barton.

Mr. BARTON. Thank you.

Attorney General Abbott, is Texas air quality improved or dimin-
ished during the period since Texas implemented its flexible per-
mitting program under the Clean Air Act Amendments as imple-
mented by regulation in 19927

Mr. ABBOTT. I don’t have the information on Texas health qual-
ity.

Mr. BARTON. You don’t have information that our air quality is
actually improved?

Mr. ABBOTT. I thought you said health quality.

Mr. BARTON. Air quality.

Mr. ABBOTT. Absolutely air quality has improved.

Mr. BARTON. Significantly?

Mr. ABBOTT. Significantly, yes.

Mr. BARTON. So we have not diminished our air quality under
our permitting program?

Mr. ABBOTT. I will tell you the information I do have, and that
is the information that as I understand, it was provided by TCEQ,
the Texas Commission on Environmental Quality, as well as infor-
mation that we received from the governor’s office. One point is
that industrial ozone and NOx have steadily declined since 2000.
Another is that ozone is down 22 percent while NOy is down 46
percent. Another is that electricity generators in Texas have the
11th lowest NOy emissions in the United States. But I think equal-
ly important, and that is without any kind of greenhouse gas man-
dates from D.C., Texas on its own has since 2004, no other State
has cut more power sector CO2 output than the State of Texas.
Also, as you know very well, we have installed wind power at a
rate more than any other State in the United States and I think
we would rank either fourth or fifth of all the countries in the en-
tire world, and, as I understand it, Texas has one of the two largest
absolute declines in greenhouse gas outputs of any State.
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Mr. BARTON. I just want the record to show that Texas has
issued all these permits since 1992. They have been in compliance
with the Act. Our air quality has improved yet our economy has
grown, and just arbitrarily here in the last 6 months they have
come in and invalidated the existing permits. We are not talking
about new permits under the CO, regulations, we are talking about
existing permits.

Now, specifically, Attorney General, with regard to this pending
legisl?ation, do you support the draft Energy Tax Prevention Act of
20117

Mr. ABBOTT. There are reasons why we think this legislation is
a good idea. First and foremost, in the big picture we are a Nation
of laws, and that is one thing that has separated this country from
all other countries in the world, in fact, made the United States the
envy of all countries in this world, and that is that we as a Nation
base our decisions on the law, not the whims of different people,
and a challenge that the State of Texas is having with the EPA is
that we feel that the EPA is acting in a way unconstrained by the
Clean Air Act passed by the United States Congress, unconstrained
by other laws such as the APA, and causing industry as well as
States to have to deal with a moving target, and we think that the
rule of law is essential in this country and we want to see the EPA
comply with the rule of law. And along those lines Texas has six
lawsuits on file right now challenging the legality of the green-
house gas rules that were created by the EPA.

Mr. BARTON. If this bill were to become law, how would that im-
pact the litigation that the State currently has against the EPA?

Mr. ABBOTT. As the Attorney General of Texas, I am here to tell
you that if your legislation passes, it will mean that Texas will be
dismissing those six lawsuits against the EPA.

Mr. BARTON. And that is a good thing?

Mr. ABBOTT. Anything that gets rid of lawsuits is a good thing.

Mr. BARTON. I agree with that.

My last question is to the general panel. If we had to implement
these greenhouse gas regulations which hopefully we won’t but if
we did, is there the technology currently on the shelf to cost-effec-
tively implement the greenhouse gas regulations as proposed by
the EPA?

Mr. ALFORD. I daresay no.

Mr. RowLAN. No.

Mr. Cousins. For our industry, we looked at the 2008 ANPR that
the EPA released as a guide for possible greenhouse gas regula-
tions, and we have evaluated every one of those technologies at
various times in the past to do efficiency improvements. Those
things are all cost-prohibitive for us.

Mr. BARTON. My time has expired. I again want to thank my
friend from Oregon for his courtesy.

Mr. WHITFIELD. At this time I recognize Mr. Burgess for 5 min-
utes.

Dr. BURGESS. Thank you, Mr. Chairman, and Attorney General
Abbott, thank you for spending the day with us. I think there was
some—I know it is difficult because the Administrator is not here
any longer but it seems like there was some confusion when we
were talking about the problem that Texas is having currently with
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the flexible permitting and her discussion of regulating greenhouse
gases under the Clean Air Act. Those are two very serious issues
but they are separate issues. Is that not correct?

Mr. ABBOTT. That is correct.

Dr. BURGESS. And currently when I was discussing with her the
report of the Business Roundtable, they pointed out that this would
be one thing that would be extremely deleterious to Texas. Similar
conditions exist in other States and no other State is being re-
quired to perform what Texas is being required to perform under
their removal of the flexible permitting. Is that correct?

Mr. ABBOTT. That is my understanding.

Dr. BURGESS. And then to the issue of regulation of greenhouse
gases, she is correct that Texas right now is not proceeding with
setting up those guidelines. Is that correct?

Mr. ABBOTT. That is correct also.

Dr. BURGESS. And so as a consequence, the EPA feels it is nec-
essary for that job to be done, and we can argue about the
rightness or wrongness of that but that is indeed a separate issue
when she says that since Texas wasn’t doing its job, the EPA had
to do the job for Texas but that in no way applies to the flexible
permitting process that is going on down in the Gulf Coast area?

Mr. ABBOTT. That is correct.

Dr. BURGESS. And these are difficult concepts to deal with. Mr.
Barton talked about the air quality issues that have occurred since
the enactment of the Clean Air Act, and while to be certain there
are still significant challenges for us in the Dallas-Fort Worth met-
ropolitan area, there are challenges in the Houston metropolitan
area. When you look at the overall air quality, there has been im-
provement since 1992.

If you look as what has happened to population growth, particu-
larly in the Dallas-Fort Worth metropolitan area, with which I am
most familiar, you have only got to look at what is happening with
congressional redistricting and the fact that Texas is going to have
four more seats in the next Congress to understand what is hap-
pening to our population in the Lone Star State. It is exploding. I
have the 10th largest congressional district in the country, 280,000
residents over and above what I should have with the normal con-
gressional allotment, so it is a phenomenal development that air
quality has improved while our population has in fact expanded
many times over what it was in 1992. Do you think that is a fair
assessment?

Mr. ABBOTT. Based on information I have, you are exactly right
and that is that air quality in Texas has continued to improve de-
spite the growing population.

Dr. BURGESS. Well, just in your experience in working with the
EPA, is that an easy situation or a difficult situation? Has the EPA
been open to your suggestions and your observations or is it a
closeq? door and the cake is already baked, we don’t need your
input?

Mr. ABBOTT. For more than a decade, I would say Texas has had
a fairly collaborative, cooperative working relationship with the
EPA. I can tell you that my office directly has been working side
by side with the EPA to hold polluters accountable and has been
quite successful in that regard. It seems as though over the past
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18 months or so the challenges in dealing with the EPA have esca-
lated dramatically and it has been a lot more difficult.

Dr. BURGESS. And that has just been my observation as well, and
I was wondering if other people were noticing that as well.

Mr. Rowlan, if I could, let me ask you a question, and again, I
appreciate you being here. You are headquartered in my hometown
in Denton, Texas, and we are all so grateful for your great efforts
there. We are grateful for your great efforts with the University of
North Texas and the research program that you have there. I think
you have developed the largest frame testing machine west of the
Mississippi. Is that an accurate statement? Well, we heard from
Administrator Jackson that there are so many of these things
that—and I am a believer in efficiency, and no one, I think, should
be in favor of wasting energy but can you really capture the return
on investment necessary to do the things that you are going to be
required to do by simply latching on to those increases in effi-
ciency? Are they going to pay for themselves over time?

Mr. RowLaN. Well, we pursue those continually. We actually
have energy intensity goals within our own company. We are pur-
suing improving our efficiency constantly, because if we don’t, we
are going to run into problems with our international competition.
There are projects throughout the country, and I am aware of one
steel mill that was shut down, however, for tenths of a cent per kil-
owatt-hour. When you consume as much energy as we do, the cost
of energy becomes a huge impact for us and so as that starts to
escalate, we are no longer able to compete because we are really
close to the physical reality of what we can do with the equipment
that we have got and the technology that presently exists and even
the technology that is coming on now.

Dr. BURGESS. Thank you for your answer. I yield back my time.
Thank you, Chairman.

Mr. WHITFIELD. Mr. Waxman is recognized for 5 minutes.

Mr. WAXMAN. Thank you, Mr. Chairman. We have heard quite
a bit of criticism of EPA at today’s hearing. We have heard that
EPA is out of control and that simple commonsense measures like
requiring newly built facilities to be energy efficient will be burden-
some to the economy. But there are other voices who are not fairly
represented here today. Many in industry believe that EPA is act-
ing reasonably and taking modest first steps to combat a serious
problem.

On Friday, EPA held the first of a series of five listening sessions
on New Source Performance Standards that it plans to propose
later this year for power plants and refineries. I think it is worth
pointing out that EPA is beginning the process of crafting these
new standards by hearing from industry. At Friday’s session, Eric
Svenson of PSEG, a major utility company, said this about climate
change: “We obviously would prefer to have seen legislative action
but absent legislative action, we support regulatory action,” which
by the way is my view.

Mr. Rowlan, were you aware that this major utility supports
EPA’s regulation?

Mr. ROWLAN. Was I aware that they support regulation?

Mr. WAXMAN. Yes.

Mr. RowLAN. Yes, I would be aware of that.
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Mr. WAXMAN. Don Neal of Calpine, another utility, said this:
“Calpine has been a long supporter of EPA regulating greenhouse
gases under the Clean Air Act and certainly the NSPS is an exten-
sion of doing that so we applaud EPA in doing this.”

Mr. Carter, were you aware that at least one major utility is ap-
plauding EPA’s program?

Mr. CARTER. Yes, sir.

Mr. WaxMAN. OK. Well, the public wouldn’t have known about
these statements either, because these witnesses weren’t invited to
testify. In fact, we wanted these companies to come and testify but
we were told by the Majority that they would not allow our request
to hear from a coalition of businesses who develop energy-efficiency
projects at major manufacturing facilities like, for example, steel
plants. One member of this coalition recently helped a northern In-
diana steel plant install technology to capture and harness the
manufacturer’s waste heat to generate 220 megawatts of power.
That is more clean electricity than all of the solar panels connected
to the U.S. electric grid, and that recycled energy saves the plant
$100 million every year. Since we can’t hear this testimony for our-
selves, Mr. Chairman, I would ask that the written statement of
the Alliance of Industrial Efficiency be placed in the record.

Mr. WHITFIELD. Without objection.

[The information appears at the conclusion of the hearing.]

Mr. WaxMmAN. Thank you.

Ms. Blaisdell, in your testimony you say that EPA regulations
would help protect the economy. By the way, I heard earlier in this
hearing you were accused by one of my colleagues on the Repub-
lican side of the aisle, that you would be at a competitive advan-
tage if these EPA regulations go through. Do you have any com-
ment on that? Would you be at a competitive advantage if we regu-
late as EPA is proposing to do here in the United States?

Ms. BLAISDELL. I am not familiar with how we would be——

Mr. WAXMAN. Press your mic.

Ms. BLAISDELL. It is on. I am sorry. I don’t know how we would
be at a competitive advantage.

My other concern about his remarks is, he implied that energy
costs drove our jobs overseas, and that is not the case in our indus-
try, so I want that to be clear for the record as well.

Mr. WAXMAN. Well, your company has been abiding by a self-im-
posed limit on its carbon pollution, and I would like you to tell the
committee about your company’s experience. Have your invest-
ments in efficiency produced cost savings, and if so, do you think
other companies are likely to experience similar savings?

Ms. BLAISDELL. Our initiatives which have involved investing in
renewable energy and in energy efficiency have saved our company
money, over a million dollars a year, which is significant. We are
a $1.4 billion company, so especially during a tough economy, that
has been significant for us. And I do believe that other companies
can benefit by taking a more critical look. I am sad to say that
without leadership from Congress that many companies just aren’t
looking hard enough, and this could help.

Mr. WAXMAN. And when somebody comes forward to suggest that
maybe we can look harder to save money by doing what is right
in efficiency which would make the company even more competi-
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tive, you are bullied by saying that you are part of some inter-
national conspiracy because you also have activities offshore. I
don’t think that is right.

EPA has acted reasonably so far. We have heard from Adminis-
trator Jackson that the Agency plans to continue working with
business to develop commonsense standards. Let us allow the
Clean Air Act to do what it has always done: improve the air we
breathe and make our families healthier while the economy grows.
Thank you, Mr. Chairman.

Mr. WHITFIELD. Yes, sir.

Mr. Sullivan, you are recognized for 5 minutes.

Mr. SULLIVAN. Well, I thought it was interesting, Ms. Blaisdell,
that you said that your company did these things voluntarily, and
I think that is great, and you have efficiencies and everything.
That is what these business people do voluntarily. They do a lot
of things like that too. You weren’t mandated to do things, and I
think that is the big difference, and that is what we are talking
about here today.

I appreciate all of you coming. I am sure you like the people in
my district in Oklahoma are scared to death about what could hap-
pen to your businesses and the people that you work for, that you
know their families and you know them very well, and it is fright-
ening.

I would like to ask you, Mr. Cousins, a question. You mentioned
that while you were having trouble expanding your refinery, in
India a refinery was built 15 times larger than your refinery and
it took about 3 years. Could we build such a refinery in the United
States today, in today’s regulatory climate? And how long would
the permitting for such a facility take? You mentioned the Indian
refinery took 3 years to build. Would it take you longer?

Mr. CousINS. Oh, I am not an expert on obtaining permits but
I don’t believe it would be possible to permit that refinery in the
United States if you had all the time in the world, and I would—
they have been trying to build a refinery at least at one time out-
side of Phoenix. I know that project has been going on for 10 years.
I don’t believe they have permits.

Mr. SULLIVAN. And we haven’t built a refinery in this country in,
what, 30 years?

Mr. Cousins. Over 30 years.

Mr. SULLIVAN. And we probably need some, don’t we?

Mr. Cousins. Well, you would think. Actually we either need
them here or they are just going to keep building them overseas.

Mr. SULLIVAN. Have we ever domestically produced oil that we
had to actually send somewhere else to be refined in this country?

Mr. CousINs. I am not sure if any—we don’t drill any oil. We
just buy oil on the market. It could be that some Alaskan crude
was sold. I don’t know, but I am not aware of any significant oil
exports.

Mr. SULLIVAN. Your company has delayed a major project due to
EPA’s greenhouse gas regulations. Can you please explain how this
business decision was made? How were the costs of these regula-
tions calculated?

Mr. Cousins. It is business uncertainty. We went about halfway
through an expansion project of several hundred million dollars. In
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the climate of Waxman-Markey at the time and the fact that even
if it was defeated as it was—well, Waxman-Markey wasn’t, but if
climate change was defeated, we didn’t perceive the demand or the
margins to justify the expansion we were in, not sure enough to bet
our entire company’s survival on it, and the debt load we would
have carried would have put us in that situation. We actually had
to terminate the project at the cost of 14,000 man-weeks of con-
struction that was not completed in our town, so that is a couple
of thousand jobs for weeks and weeks.

Mr. SuLLIvAN. I will start this with all the witnesses. What po-
tential EPA regulations coming down the pike are you most con-
cerned about from a business perspective? General Abbott?

Mr. ABBOTT. From a business perspective, what regulations?

Mr. SULLIVAN. Yes.

Mr. ABBOTT. Well, the greenhouse gas regulations are the ones
that are posing a huge problem.

Mr. SULLIVAN. And in Texas, you are hearing that from every-
body, huh?

Mr. ABBOTT. Well, as I visit with people across the State, frank-
ly, it is the overall uncertainty that seems to be emanating from
the EPA, not knowing what the standards are going to be and how
to plan for the future.

Mr. SULLIVAN. Mr. Alford?

Mr. ALFORD. Congressman, I am also a member of the board of
directors of the U.S. Chamber of Commerce, and I chair the regu-
latory affairs committee for them, and this greenhouse gas business
is about 70 percent of the discussion, and I believe the Chamber
has filed a series of lawsuits against EPA concerning that.

Mr. SULLIVAN. Mr. Rowlan?

Mr. RowLAN. While I agree that greenhouse gas is a big issue
and has a lot of impact, I would not discount or put anything below
that with respect to the new one-hour criteria pollutant standards
that we are getting along with several MACT standards. We are
getting hammered from every which direction. So I think they are
all right there. If one doesn’t catch you, the other one does, and it
is almost like a game of gotcha.

Mr. SULLIVAN. And the economy is bad enough, with all this. Mr.
Pearce?

Mr. PEARCE. I would say the greenhouse gas.

Mr. SULLIVAN. Mr. Cousins?

Mr. Cousins. With my written testimony, I included a slide that
showed a blizzard of EPA regulatory initiatives. We are concerned
about all of them, but the PSD and the NSPS portions of the green-
house gas regulations are the most immediate concern.

Mr. SuLLIVAN. Mr. Carter?

Mr. CARTER. I would say the greenhouse gas regulations but we
should not ignore the other items that are coming out of EPA today
because some of them may actually have a faster impact on utili-
ties in the immediate term. And the reason is, is that we do not
have commercially available technology to look at our plant, and
what we have created is a system where there is a great deal of
uncertainty because even if Ms. Jackson, who I have a lot of re-
spect for, even if she goes forward, she does not prevent the legal
challenges much like we saw on the CARE rule. If you are familiar
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with the CARE rule, it was in place for years and then it got va-
cated and now it is being completely rewritten. That is pretty scary
if you are in my business.

Mr. SULLIVAN. That is a very good point.

Ms. Blaisdell, are there any regulations that concern you and
your company?

Ms. BLAISDELL. They don’t. Actually the EPA has been quite
helpful to our company, not hurtful.

Mr. SULLIVAN. There are no regulations that concern you at all
about EPA?

Ms. BLAISDELL. The greenhouse gas regulations do not concern
our company. They don’t apply. We don’t emit over 100,000 tons.

Mr. SULLIVAN. Thank you, sir.

Mr. WHITFIELD. Mr. Scalise, you are recognized—no, I am sorry.
Mr. Terry, you are recognized for 5 minutes.

Mr. TERRY. Thank you, Mr. Chairman.

Ms. Blaisdell, thank you for being here, and I don’t know what,
somebody on our side of the aisle evidently insulted you, but that
is not the way it is supposed to work here. I appreciate that
Timberland is voluntarily undertaken, and I know several busi-
nesses in the Omaha metropolitan area that I represent that have
voluntarily undertaken a variety of energy efficiencies in their
business too, and we like that. I love it. What I don’t like is the
EPA just assuming that they have legislative powers, and that that
is what this is about.

But I do want to make it clear, Betsey, that unlike the gen-
tleman that was asking you questions, I am not going to call your
boss and ask that you be fired for coming here and speaking your
mind nor like somebody else on the Minority side, I am not going
to write a letter to a regulatory agency asking that they investigate
Timberland because you are here. I actually think it adds, and I
want to state that for the record because that is exactly what hap-
pened to one of our Minority witnesses at a cap-and-trade global
warming hearing, and it was a constituent of mine so I am always
going to stick up for that person.

Getting to Nucor, Mr. Rowlan, thank you. Nucor facility, not in
my district, but an hour-and-a-half drive and I have been up there,
I have seen the operation, and would join with Mr. Inslee in saying
thank you for the efficiencies. I think it is a well-run business. Like
Timberland, I appreciate that you have undergone voluntary meas-
ures to reduce your energy costs and emissions. Likewise, let me
ask you this question under the clean air law. Even with all of the
efficiencies that you have adopted, will one of your recycling plants
like the one in Norfolk emit more than 250 tons of CO> in a cal-
endar year?

Mr. ROWLAN. Most definitely. We are caught up, all of our steel
mills like the one in Nucor are caught up.

Mr. TERRY. Is there any way of getting your plants considering
the smelting, melting processes, to be under 250 tons of CO; in a
given calendar year?

Mr. ROWLAN. There is no physical law I am aware of that could
ever cause that to happen.

Mr. TERRY. And you are aware that that is what your company,
Nucor, would be under the exempted area where it would be not
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100 tons in a year but 250 tons would be what is currently written
in the Clean Air Act?

Mr. RowLAN. We are already a major stationary source.

Mr. TERRY. You understand that rule very well.

Mr. ROwWLAN. I understand and live that rule.

Mr. TERRY. And probably, since you understand the rule, know
that EPA directors just can’t willy-nilly change that part of the
statute. Is that your understanding?

Mr. ROWLAN. I would believe that that was the case, and I hope
Congress——

Mr. TERRY. If an EPA director can just start willy-nilly throwing
out, okay, the statute says very clearly and your history has been
that under the major emitter rule that you would qualify under the
exemption of 250 tons and then she comes around and says some-
thing different and enforces that. Does that give you more or less
certainty in the industry?

Mr. RowLAN. If we use the 250 tons?

Mr. TERRY. No, if someone, the EPA, this EPA director says it
is 100,000, the next one starts saying it is 50,000 or 10, if that is
the power that they have, does that provide you certainty?

Mr. ROWLAN. It gives me no certainty at all. I defer to what the
Attorney General from Texas said. We are a Nation of laws and I
don’t see that it is consistent with the law at that point.

Mr. TERRY. I appreciate that.

And then Mr. Alford, I have some charts regarding the study
that you have done or your organization that shows the job losses,
and I am just wondering what the criteria were generally to deter-
mine that in 2015 you would have a million and a half jobs lost
and by 2030 it would be pushing 2,500,000 jobs lost just due to this
rule. Because we heard from Administrator Jackson that it is going
to be actually a job creator, but you are showing job losses. How
do we jibe those two?

Mr. ALFORD. Well, we spent some good money on that study from
Charles River Associates. That is a very reputable firm based here
in Washington, D.C., and that was done early 2009. We have
shown it to the world, and we have not had one person or entity
challenge those studies that are in that study, the charts.

Mr. TERRY. So you are standing behind your study?

Mr. ALFORD. Absolutely.

Mr. TERRY. All right. Thank you very much.

Mr. WHITFIELD. Thank you, Mr. Terry.

At this time I recognize Mr. Scalise for 5 minutes.

Mr. ScALISE. Thank you, Mr. Chairman.

Mr. Rowlan, I first want to thank you for the commitment you
made to create jobs in America but specifically in southeast Lou-
isiana, and we really appreciate the presence of Nucor. I think you
were here when I had a conversation with Ms. Jackson about her
report, that she stated that these regulations will create jobs, and
I think she tried to use Nucor as a poster child for how these new
regulations will actually grow the economy and yet I know in your
testimony, you talked about the opposite, and believe me, yours is
not an isolated example. I hear this day in, day out of companies
that talk about the burdens of EPA and how it runs more jobs out
of the country, and I know in your testimony you talked about the
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larger presence of American jobs that would have been created
here if not for the threat of EPA. So I wanted to first thank you,
of course, but also give you an opportunity to talk about that spe-
cifically in her comments of using you all as the poster child for
how this is working so well yet it seems to contradict what is actu-
ally happening in reality.

Mr. RowLAN. Well, are you speaking of our Nucor Louisiana
project, and yes, we had originally planned to build, I think it was
the first two blast furnace operation permitted under the Clean Air
Act along with coke ovens and cinder plants and produce 6 million
tons of pig iron. We now have reduced that project and that is
moved off to phase 2 if we do get the final permit on that.

Mr. SCALISE. So you are still waiting on a permit from EPA?

Mr. RowLAN. That permit has been issued but it is stayed until
the litigation over it is completed. There are a couple of lawsuits
going on right now against Louisiana Department of Environ-
mental Quality. The replacement project was a direct reduced iron
project, and so that people can understand, if you say we were
going to build pickups at the original facility, what we ended up
making are, I don’t know, bicycles or something like that. This is
a different product. It is still iron but it is a different product, and
it is significantly different in the overall employment impact. I
think we had——

Mr. ScALISE. Can you touch on that? What would the jobs have
been versus what they will be here in America?

Mr. ROWLAN. I believe the original was around 1,000 jobs when
the full project was in, and we are around 150 jobs right now. I
think that 1s right. And then there was about 2,000 construction
jobs originally and we are at about 500 construction jobs right now,
around 2.1 billion and we are around 750 million right now.

Mr. ScALISE. So you are talking about well over a billion and a
half dollars roughly that was lost in investment, 1.25 billion maybe
that was lost in investment

Mr. ROWLAN [continuing]. Not moving forward with it at this
point. It is still in phase 2. We would hope to be able to do that
at some point.

Mr. ScaLISE. What is the average pay for those jobs, the thou-
sand you were originally anticipating versus the 150 now? What is
the average pay of those jobs?

Mr. ROWLAN. Our publicized average pay at a Nucor facility is
$70,000 a year.

Mr. SCALISE. Gee, whiz. Well, these are great jobs, and unfortu-
nately, a lot less of them right now because of the regulations.
Again, I have heard the story time and time again and EPA will
come out and say the regulations are creating jobs. Maybe what
they are not realizing is, it is jobs in China and India that they
are creating, not here in America. So I appreciate what you are
doing. I share your frustration, and we are going to continue to
Worlé through and get real clarity so that businesses can go for-
ward.

Mr. Cousins, there was some comment earlier by another mem-
ber talking about how the Energy Tax Prevention Act would some-
how lead to increased dependence on Middle Eastern oil. Of course,
this Administration’s policies have led to an increased dependence
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on Middle Eastern oil and higher gas prices. The bill, in my opin-
ion, would actually at least give some sustainability and hopefully
we can then get to a point where we reduce our dependence, but
do you see anything in the legislation that would increase this
country’s dependence on Middle Eastern oil?

Mr. Cousins. No, not at all. I think acts already carried on by
Congress and by the EPA, CAFE standards increase have cut fuel
use quite a bit. Renewable fuel standard is putting 36 billion gal-
lons of non-gasoline into the gasoline and diesel supply through the
next few decades. I think everything is tending toward a reduction.

Mr. ScALISE. And in fact, when Administrator Jackson agreed
with that comment, I thought it undermined the credibility to say
that a bill that prevents EPA from shutting jobs out of America,
running more refineries to India and other places, for her to sug-
gest that that increase our dependence on foreign oil when actually
it is EPA’s actions that increase the dependence.

And the final question, can you talk in terms of the jobs that you
haven’t been able to create, the expansion that you haven’t been
able to do because of EPA’s regulations?

Mr. Cousins. Well, as I said earlier, we were partway through
a multi-hundred million dollar expansion in a small town. There
were about 14,000 man-weeks, which would be one person working
for 14,000 weeks on the job to complete the construction, or 2,000
people working for 2 months. We just had to stop, and those people
were terminated, and that is a big hit in a county where we lost
2,000 jobs out of 40,000 workers in a poultry operation that shut
down.

Mr. ScaLiSE. Well, hopefully we can pass this legislation and
save those jobs. I appreciate your testimony. I yield back.

Mr. WHITFIELD. Thank you.

Mr. Olson of Texas for 5 minutes.

Mr. OLSON. Thank you, Mr. Chairman, and I can assure the wit-
nesses and all the people here watching this hearing that I am the
last Texan that is going to speak today, and we are Texans, we are
very proud and please bear with us.

But I would like to speak to General Abbott, and first of all, sir,
I would like to thank you for what you have done for our State to
create an environment that we do have some stability, some pre-
dictability, some certainty, and I greatly appreciate that.

One of the things all of us when we go back home, one of the
biggest concerns our constituents have is jobs, jobs, jobs, and as my
colleague Gene Green said, our State has had the good fortune of
creating half the private sector jobs since our economy went into
a recession, half the ones here in America. My colleagues Joe Bar-
ton and Mike Burgess have told us about the success of the flexible
permitting system. Our air is demonstrably cleaner. There is no
doubt about that. We have the facts. And I know personally be-
cause I moved to Houston in 1972, and our general grew up in
Houston as well and it wasn’t such a clean town. I mean, you could
not see downtown from 20 miles out when I came out of Clear Lake
and headed towards downtown. Now that is the exception maybe
one or two days during the summer that that exists. Most every
day you can see downtown, so that is just demonstrably cleaner
from my own personal experience. Our process has worked. You
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would think we would be a role model for the country, here is how
we can get through this, here is how we can have a cleaner envi-
ronment and a good environment for business and be clean. But it
concerns me that what is doing with this excessive regulation, how
that is coming into our economy in Texas.

Attorney General Abbott, do you see a tipping point here? I
mean, if they keep going forward down this line with all this, the
flexible permitting, some of the hydraulic fracturing issues, some of
the other issues, the ozone standards, do you see a turning point
here where the environment that the Federal Government creates
starts killing jobs in our State?

Mr. ABBOTT. Well, a couple things. If I could pick up on one of
your earlier comments, first of all, to help people understand, peo-
ple see Texas challenging the EPA both regulatorily and with law-
suits, but I want to emphasize a point that you made, and that is
that Texas takes pride in trying to achieve the best. That includes
achieving the best possible environment and health environment
for our citizens, and as a result, that is one reason why we have
worked so hard and achieved so much in improving air quality in
your district and across the State of Texas, and we stand com-
mitted to continuing to achieve improvements in air quality and
the environment, but that doesn’t meant that we are going to stand
aside or roll over if we believe that the EPA is imposing its will
in a way that is contrary to the law.

You mentioned a tipping point, and there is another phrase you
could also use in tandem, and that is a slippery slope. We are very
concerned about the slippery slope. I think it was Representative
Terry who brought up earlier in the context of the tailoring rule,
and we are very concerned about what the tailoring rule could turn
into once it starts moving on a slippery slope where it gives lati-
tude to the EPA to decide what the standards may be. It could shift
from today to 5 years from now to 10 years from now and it could
very well bring in Nucor and some other industries within the
gambit of what they are able to emit.

But I think we are at a tipping point also because if these green-
house gas regulations by the EPA go into place or upheld, we are
a tipping point in two ways. One, it means that the EPA does have
carte blanche to make up its own rules as they go along and that
they are saying they are not confined by the terms of the Clean Air
Act that was passed by the United States Congress. But also we
are at a tipping point in the sense of what it is going to mean for
our jobs, our economy and the future of this country when we have
out-of-control regulations that are crushing the attempt to expand
our economy at a time that we most desperately need it to grow.

Mr. OLsoN. Thank you for that answer, Mr. Attorney General.
You are a great public servant.

I have about run out of time. Thank you to all the witnesses. I
appreciate your views and perspectives.

Mr. WHITFIELD. Mr. McKinley, you are recognized for 5 minutes.

Mr. McKINLEY. Thank you. I am coming from the perspective of
the coal fields of West Virginia and what the EPA has done in the
coal fields, the uncertainty that is coming to them from water, fly
ash, dust, revoking retroactively permits. Then I see the next fight
looming on the horizon is not going over into another segment with



181

the EPA and the uncertainties that they bring with their regu-
latory extremism. We have all heard in West Virginia job killers,
the extreme, irrational lack of common sense. It is bad enough for
us in the coal fields. What happens when it sweeps across America
controlling the greenhouse gases? So you all have—understand,
there are still 15 million people unemployed and until the uncer-
tainty is removed, I have got to think you are reluctant to take on
more responsibility. So we are going to continue having 15 million
people unemployed in America. That is not where I want us to be
as a country.

So now, having framed that, you have all been listening for hours
here of testimony today. I am just curious, are any of you more con-
fident in what you have heard from either the other side or here
that things are going to be okay, allow the EPA to continue down
this path of regulating the greenhouse gases? Can each of you just,
are you more comfortable now after you have heard 2 hours?

Mr. ABBOTT. Let me say that I grew more comfortable when I
saw this bill, this Act being proposed by this subcommittee. The
concern that we had in Texas was the imposition of the greenhouse
gas regulations. We perceive that the most meaningful way, the
most meaningful pathway in order to protect the future was not by
our litigation fights in the courthouse against the EPA but by ac-
tion by this body. The promise of the future rests with regard to
this potential legislation, and we hope that it passes because we
believe it will provide certainty and clarity for the environment
regulation side of the world.

Mr. McKINLEY. Thank you. Mr. Alford?

Mr. ALFORD. I have optimism in that Carol Brown has left the
Administration, which I believe was pulling or pushing Ms. Jack-
son, who is a fine lady and a fine American, but the cap-and-trade
bill died. The American people rejected it. It is gone. You can’t have
it. So you can’t go around through chicanery or deception or end
around or making the EPA a runaway freight train to make it hap-
pen, and we have got to stand tall and be resolved to fight it again.

Mr. ROwWLAN. I can’t say that I have more certainty. I think I will
watch for the votes. I think my issues always go back to this, and
it is whether—I am a technical person and an engineer by training,
and when I look at it, I always look at what is the end result that
you are trying to achieve, and everything that I have seen with re-
spect to the regulation of greenhouse gases, nothing ever accom-
plishes the end goal of lowering the global concentration, and so
the question I ask is, why do we do it if it not going to accomplish
what we state is the end goal? And I have gone on record as saying
if we are doing it and we are just doing it to hurt ourselves and
we don’t accomplish a lowering of the global concentrations, we are
on a fool’s errand.

Mr. McKINLEY. Thank you.

Mr. PEARCE. I am encouraged by what this legislation and I am
encouraged by the support that we have heard for it today, but I
am concerned that if we don’t pass this, if it is not legislative, what
kind of ticket that does that write for the EPA and other areas?
It sets a precedent.

Mr. CousiNs. The Energy Tax Prevention Act gives us a fighting
chance. Without it, the future is quite grim.
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Mr. CARTER. I am encouraged because we are considering this
piece of legislation. That is why I am here today. I would point out
that there are things that we can do that could be done if we want
to adopt policy that will allow electric utilities to move forward
fewer emissions like the things that we are doing—new nuclear
plants, which still have a great deal of hurdles in front of them,
not from a technology perspective but from a regulatory perspec-
tive. I can speak directly to that as being part of that restart.

Also, industry or entities like us, we need to make sure we have
the comparable incentives so that we can move into what I would
call other green types of resources and clear some of the regulatory
hurdles associated with those also.

Ms. BLAISDELL. I think this legislation encourages inaction, and
I don’t believe that that creates more certainty, and in fact, it could
lead to more patchwork of State regulations, which I can’t speak
to greenhouse gas patchwork of State regulations because that
hasn’t applied to our company yet other than to say I know from
experience with other patchwork of regulations that that is not
good for our company. I imagine that wouldn’t be good for the com-
panies that are represented here as well.

Mr. WHITFIELD. Mr. Gardner, you are recognized for 5 minutes.

Mr. GARDNER. Thank you, Mr. Chairman, and thank you to the
witnesses for being here today, taking time away from work and
for participating in this hearing. I really appreciate it.

Mr. Cousins, I have a question for you from your testimony ear-
lier today. During Administrator Jackson’s testimony, she said that
the economy was doing great, and when I pushed back a little bit
on that question, she said just the rural economy is doing great,
and you had mentioned that in your county you are facing some
significant unemployment. Could you describe that again?

Mr. CousiNns. Well, our county has about 43,000 people in it, and
we lost almost 2,000 jobs in one blow when a poultry operation
shut down in our area. Our unemployment is double digit, and that
is hardly thriving to our way of thinking.

Mr. GARDNER. And is it your view, Mr. Cousins, that regulations
like this will hurt rather than help the employment situation in
your county?

Mr. COUSINS. Absolutely.

Mr. GARDNER. And a question for Mr. Rowlan or Mr. Pearce.
There was some discussion during the Administrator’s testimony
that these regulations are actually creating jobs, that the more we
have regulations, the more jobs are created, and she also men-
tioned, and I think it was $2 trillion in money that is sitting out
waiting to be invested and she believe that because of this regula-
tion that that money would start moving back into the economy
and being invested. Are any of you planning on investing because
of this regulation? Ms. Blaisdell?

Ms. BLAISDELL. The cost of inaction for us means that our supply
chain will suffer and our ability to deliver products to our con-
sumers will suffer as well.

Mr. GARDNER. Mr. Carter or Mr. Alford, anybody else want to
comment on that?
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Mr. ALFORD. Some of my stronger members are going to Ghana,
Kenya, China. I have got a board member going to Mongolia next
month. They are looking elsewhere, and I think that is sad.

Mr. GARDNER. And a question, do you believe that regulations
create jobs?

Mr. ALFORD. Regulations, I believe, are intended to prevent
crime and fraud and adherence to good corporate responsibility.
That is it.

Mr. GARDNER. I thank you. And I wanted to ask a few more
questions based on some statements that were made here in the
committee, following up on that last question. The EPA analysis
mentioned by some on this committee had said that just one of
EPA’s Clean Air Act standards has kept about 200,000 people occu-
pied, 200,000 person-years of labor over the past 7 years, and in
your opinion, doesn’t this mean that this means the EPA is keeping
people employed? I mean, what would you say to somebody who ac-
tually is trying to bring capital investment into this country, given
the regulatory structure that we are facing today? Mr. Abbott or
Mr. Alford?

Mr. ABBOTT. Along that line, it is good for jobs in the legal sector.
We will need more lawyers to handle more legal work. But other
than that, of course, with the way that greenhouse gases work and
if we have regulations here in the United States and there are not
similar regulations around the world, logically it seems like it is
going to force industry, jobs, employers across the border into Mex-
ico or Canada or to China and India and other parts of the world.

Mr. GARDNER. Thank you, Mr. Chairman. I yield back my time.

Ms. BLAISDELL. Can I respond as well?

Mr. WHITFIELD. Sure.

Ms. BLAISDELL. I think without a lack of certainty, what ends up
happening is what we are seeing right now in China where they
are actually producing renewable energy systems because we didn’t
create any certainty here, a long-term demand for those alternative
energy sources. We haven’t talked about those jobs today. That
could have been U.S. jobs.

Mr. WHITFIELD. Mr. Griffith, you are recognized for 5 minutes.

Mr. GrIFFITH. I think Mr. Rowlan wanted to add something to
that comment, I will ask you to say whatever it is you were think-
ing.

Mr. ROWLAN. As you know in my testimony I said that affordable
energy is the lifeblood of industry, and renewable energy has to be
affordable. If it isn’t affordable, then all it does is displace a job be-
cause the price of your energy goes up as we talked about, and I
was privy to some research that should be coming out shortly that
in the last couple of years there has been 333 projects, energy gen-
eration projects that have been stalled, shut down, or otherwise
abandoned in this country, 111 coal-fired power plants, 22 nuclear
plants, 21 transmission projects, 38 gas and platform projects and
140 renewable projects that haven’t even gotten through. Eighty-
nine of those were wind, four were wave, 10 were solar, seven were
hydro and 29 were biomass. Now, if you sit and we said we got all
that energy and let us just take the affordable part of it and not
the renewable unaffordable part of it, if we got that energy, look
at the jobs that would begin to create because that energy goes out
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and that creates industry which builds things, which makes jobs
and that just continues to roll forward.

But the sad part of this is, 45 percent of those 333 projects are
renewable projects and we can’t even get them permitted without
the greenhouse gas rules. Now, let us add another brick onto that
burden and let us see if that mule can walk.

Mr. GRIFFITH. Thank you.

General Abbott, I am a lawyer or a recovering lawyer. Now that
I am doing this, I can’t practice anymore. But I have read the Mas-
sachusetts v. EPA decision, and you obviously have too, and I
looked at that next-to-last sentence where it says “We hold only
that the EPA must ground its reasons for action or inaction in the
statute.” Now, earlier today when I was speaking with Ms. Jack-
son, she indicated that the reason that they had changed instead
of it being 100 of 250 to 100,000 in their tailoring was because if
they had enforced the law as written, it would be absurd, and I
agreed with her on that. But I guess my question to you is, is that
she said that they felt that because it was going to be an absurd
result, that they had the authority to change the rule, so to speak,
and I went to law school, I never got that class, and I am just won-
dering if I missed something over the years or maybe you knew,
is there authority for a bureaucracy to change the law because they
end result would be absurd or is that the duty of the legislative
branch of government?

Mr. ABBOTT. As I understand it, their legal argument is based
upon what would be called the absurdity doctrine. As understand
it, the absurdity doctrine is not a valid legal doctrine for them to
base their decision on and it is more like a hope and a prayer that
they can get away with changing the clear language established by
Congress in the Clean Air Act. This is a way in which there is an
evasion of the law and a creation of new law by the EPA.

Mr. GRIFFITH. And in that vein, am I not correct that once she
made the determination that there was an endangerment, she
needed to apply the rules to all 6 million businesses that would
come under the 100 or 250 regulation and that by not doing so if
someone were to sue, all 6 million in that universe would come
under the law and that that would create chaos, I mean, not just
damage the economy but create sheer chaos in the economy, and
isn’t it then better that we pass this legislation so that we can then
have that argument in the halls of Congress instead of having the
fear that at some point in the future a court is going to rule that
you have to apply it to all—whatever rules they come up with
apply to all 6 million in the universe and that 6 million is of course
her number.

Mr. ABBOTT. Right. You are absolutely correct. Our great concern
is that the tailoring rule is going to be challenged, not just from
our side but also from those who really want to decrease those
thresholds, thereby making schools, farms, hospitals, small busi-
nesses, literally thousands upon thousands of job creators and em-
ployers across the country suddenly subject to these limitations, al-
most stifling overnight our economy.

Mr. GRIFFITH. And the solution would be passage of this bill?

Mr. ABBOTT. The solution has to be the passage of this bill.
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Mr. GRIFFITH. I thank the gentleman and yield back whatever
time I have left.

Mr. WHITFIELD. Mr. Griffith, thank you very much, and I want
to thank the panel. We genuinely appreciate your taking time to
come and talk to us about practical issues as we try to balance en-
vironment protections, health care and economic development, and
your testimony on job creation was very important and we appre-
ciate it, and so I will dismiss this panel. Ms. Blaisdell, I asked
them to get these newspaper articles that Mr. Shimkus referred to,
if you all would like to see them.

We will call up the fourth panel, and on the fourth panel we
have Peter Glaser, a partner with Troutman Sanders; Dr. Margo
Thorning, Senior VP and Chief Economist, American Council for
Capital Formation; Mr. Philip Nelson, President of the Illinois
Farm Bureau; Mr. Fred Harnack, General Manager, U.S. Steel
Corporation; Mr. James Goldstene, Executive Officer, California
Air Resources Board; and Dr. Lynn Goldman, American Public
Health Association. I want to thank you all very much for being
with us. We appreciate your patience. We are going to declare you
honorary members of the Energy and Commerce Committee be-
cause you have been here so long. And then at this time Mr.
Glaser, I will call upon your for your 5-minute opening statement,
and then we will get to questions after that. Mr. Glaser, thank you
for being here.

STATEMENTS OF PETER S. GLASER, PRESIDENT, TROUTMAN
SANDERS LLP; DR. MARGO THORNING, SENIOR VICE PRESI-
DENT AND CHIEF ECONOMIST, AMERICAN COUNCIL FOR
CAPITAL INVESTMENT; PHILIP NELSON, PRESIDENT, ILLI-
NOIS FARM BUREAU; FRED T. HARNACK, GENERAL MAN-
AGER, ENVIRONMENTAL AFFAIRS, U.S. STEEL CORPORA-
TION; JAMES N. GOLDSTENE, EXECUTIVE OFFICER, CALI-
FORNIA AIR RESOURCES BOARD; AND DR. LYNN R. GOLD-
MAN, AMERICAN PUBLIC HEALTH ASSOCIATION

STATEMENT OF PETER S. GLASER

Mr. GLASER. Thank you very much, Mr. Chairman. Members of
the committee, I appreciate the opportunity to testify here today.
My written testimony, which is very detailed, provides an analysis
from a legal standpoint of why the Clean Air Act is such a poor
vehicle for addressing greenhouse gas emissions, and I will just
summarize some of my points there.

I want to emphasize at the outset that I am not representing any
of my clients here today. I am not being compensated for this testi-
mony, and the views I express here are my own and do not nec-
essarily reflect the views of my clients.

I also want to say at the beginning that my testimony has noth-
ing to do with the science. Whatever you feel about the science ei-
ther way, if you believe in the science one direction or another, my
testimony still works.

The main problem with regulating greenhouse gas emissions
under the Clean Air Act, even if you think that greenhouse gases
is something that the country needs to regulate, is that the statute
was not designed for that purpose, and as a result, EPA’s regu-
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latory aims do not comfortably fit within the programs that are in
the Clean Air Act. We know this because EPA itself has said that
regulating greenhouse gases under the literal language of the stat-
ute, as we have heard many times today, creates an absurd result.
If you use the statute, you get an absurd result, and the only way
to avoid this is for EPA to tailor the statute itself. You have to
change the statute.

Just putting aside legal arguments about whether or not EPA
could do that, the problem is that EPA has been forced to engage
in this kind of creative legal interpretation in this area and in sev-
eral other areas that are set forth in my testimony, and all of this
shows is that EPA is trying to make the statute do something that
it was not designed to do. And so what you get from this are law-
suits and you get regulatory uncertainty, and in the end what
might happen if EPA is wrong is that you end up unleashing regu-
lation on a very, very large number and variety of small emitters.

Indeed, we may be facing more absurd consequences of trying to
regulate under this statute. As EPA confronts a petition to regulate
greenhouse gases under the National Ambient Air Quality Stand-
ards. I actually thought the single most disturbing thing that I
heard today having sat here all day was the Administrator’s state-
ment that in fact they may get forced into establishing a green-
house gas National Ambient Air Quality Standard. Unfortunately,
the only legal precedent on the books on this would seem to be
point to a necessity that they do that. This is set forth in more de-
tail in my testimony. That would create truly severe economic con-
sequences under a program that could never be complied with.
That is very concerning.

Now, importantly, and there has been some discussion of this
today, EPA has not done an overall comprehensive assessment of
the cumulative costs and benefits of all of the greenhouse gas regu-
lation that it has in mind nor has EPA set forth its overall plan
of regulation where it lists out in advance for everybody to see
what the requirements will be, what categories of sources that they
intend to regulate, what programs they intend to regulate under
and what the full regulatory timetable is. We heard the Adminis-
trator say today that they are taking this on a rule-by-rule basis
but that they can’t anticipate what all the rules will be because
they don’t know what all the rules will be. We heard her say that
they got petitions, multiple petitions to regulate different sources.
They don’t know how they are going to act on that. We heard her
say that they are going to be doing cost-benefit analysis but only
in the context when they get to actual rules.

Now, all this is despite the fact that they have a 5-year plan.
EPA has a 5-year strategic plan, and goal number one of the 5-year
strategic plan is taking action on climate change and air quality.
So presumably they have a plan but they have not told us in ad-
vance what the specific elements of the plan are. As a result of all
of this, we are in the process, we have started down this path of
one regulation after another, but before we decided to do that in
the first place, we never assessed what the overall cost and con-
sequences and benefits were going to be, and this to be should be
very concerning because it contributes to the large uncertainty of
where exactly the Nation is going.
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You know, one flaw with proceeding on a rule-by-rule basis and
trying to determine what the costs and benefits of regulation are
can be seen in their first foray into greenhouse gas regulation.
Their first foray, of course, was the motor vehicle, the tailpipe rule.
In the tailpipe rule, they assessed the costs of the tailpipe rule on
the motor vehicle industry. They also said that the tailpipe rule
automatically and as a matter of law triggers greenhouse gas regu-
lation of large, stationary sources. But there was no study as to
what those regulations were going to be and what the cost was
going to be. So as we have started out as of January 2nd in regula-
tion greenhouse gases under these programs, we still have no over-
all assessment of whether the benefit will exceed the cost.

Mr. WHITFIELD. If you would summarize, Mr. Glaser?

Mr. GLASER. Sure. I think the overall question for this committee
is what part of government should make the critical policy choices
that are inherent in determining how the Nation uses energy. To
me, this is the main issue before this committee. Should it be EPA
under a statute that they are relying on that was enacted in 1970
or should it be Congress? Thank you.

[The prepared statement of Mr. Glaser follows:]
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Summary of Testimony of Peter Glaser

The purpose of my testimony is to present a legal perspective on the issue of
regulation by the Environmental Protection Agency (EPA) of greenhouse gases (GHGs)
under the Clean Air Act (CAA). In my opinion, the CAA is a poor vehicle for regulating
GHGs and may result in high costs for little environmental benefit.

The main problem with regulating GHG emissions under the CAA is that the
statute was not designed for that purpose and, as a result, EPA’s regulatory aims for
GHGs do not comfortably fit within the programs set forth in the CAA. This is
demonstrated by the “creative” ways in which EPA has gone about implementing GHG
regulation, including, in EPA’s phrase, “tailoring” numerical regulatory thresholds set
forth in the statute.

Moreover, evidently relying on its view of what the statute does and doesn’t
require, EPA has not done an overall comprehensive assessment of the cumulative costs
and benefits of all of the GHG regulation it has in mind. Thus, the nation is proceeding
with GHG regulation under the CAA — and indeed EPA’s five-year strategic plan
identifies taking action on climate change and air quality as its number one goal —
without any assessment of whether the benefits of regulation exceed the costs.

In finding that GHGs fit within the “capacious” definition of the CAA term “air
pollutant,” the Supreme Court relied on a provision that was included in the 1970 version
of the CAA long before concern developed as to the effect of GHG emissions on climate
change. Congress has thus never intentionally authorized EPA to regulate GHGs under
the CAA. With EPA proceeding with GHG regulation, Congress must now decide

whether such regulation represents wise public policy.
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My name is Peter Glaser. I am a partner and Chair of the Climate Change
practice team at the law firm of Troutman Sanders LLP. My testimony addresses why
the Clean Air Act (CAA) is such a poor vehicle for addressing greenhouse gas (GHG)
emissions. My purpose today is to provide the Committee with a legal perspective on
GHG regulation under the CAA. My recommendation is that Congress should amend the
CAA so that Environmental Protection Agency (EPA) is not authorized to regulate GHGs
for climate change purposes. Concerns about GHG emissions and climate change should
be addressed through a different path.'

Let me emphasize at the outset that I am not representing any of my clients in my
testimony and I am not being compensated by any of them for this testimony. The views
1 express here are my own and do not necessarily reflect those of the clients | work with.

L Introduction

As the Committee knows, EPA began regulating GHGs in 2010. EPA has taken
the position that its regulation flows from the Supreme Court decision in Massachusetts
v. EPA, 549 U.S. 497 (2007), a case that began with a petition to EPA to regulate GHG
emissions from new motor vehicles. Massachusetts found that GHGs are within what the
Court termed the CAA’s “capacious” definition of “air pollutant” as any substance or
matter emitted to the air.”

According to the Court, however, the fact that GHGs are “air pollutants” does not
require EPA to regulate GHG emissions. The Court said that CAA air pollutants may
only be regulated if EPA makes an “endangerment finding” — a finding (in the specific

context of the Massachusetts case) that GHGs emitted by new motor vehicles “cause, or

' I do not, however, object to preservation of the regulatory authority set forth in the draft bill.
1549 US at532.
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contribute to, air pollution which may reasonably be anticipated to endanger public health
or welfare.” The Court remanded the case to EPA to do one of three things: find
endangerment, find no endangerment, or determine that EPA is justified in making
neither finding based on factors set forth in the CAA.

Following the remand, EPA issued its endangerment finding® and promulgated
regulations limiting GHG emissions from new motor vehicles.* The Agency also took
the position that its regulation of GHG emissions from motor vehicles, automatically and
as a matter of law, made GHGs “‘subject to regulation” under the Prevention of
Significant Deterioration (PSD) preconstruction permit program and the Title V operating
permit program. As a result, according to EPA, new and modified stationary facilities
that potentially emit GHGs above a certain amount are required to obtain these permits
and become subject to GHG control requirements. EPA adopted two further rules,
known as the PSD Interpretive Rule® and the Tailoring Rule,’ discussed in more detail
below, under which this stationary source regulation commenced as of January 2, 2011,

EPA has additional GHG regulation in the works. It has proposed GHG
regulations for medium and heavy-duty vehicles.” It is examining more GHG regulations
for light-duty vehicles commencing in model year 2017. It recently asked for comment

on settlement agreements under which it will promulgate New Source Performance

} Endangerment and Cause or Contribute Fi indings for Greenhouse Gases Under Section 202(a) of the
Clean Air Act; Final Rule, 74 Fed. Reg. 66496 (Dec. 15, 2009).

4 Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy
Standards, 75 Fed. Reg. 25,324 (May 7, 2010).

* Prevention of Significant Deterioration (PSD): Reconsideration of Interpretation of Regulations That
Determine Pollutants Covered by the Federal PSD Permit Program, 74 Fed. Reg. 51,535, 51,545-46 (Oct.
7,2009).

® Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 74 Fed. Reg. 55,292,
55,344/2 (Oct. 27, 2009).

7 Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty
Engines and Vehicles, 75 Fed. Reg. 74152 (Nov. 30, 2010).
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Standards (NSPS) for GHG emissions from petroleum refineries and fossil fuel
powerplants, and signaled that it intends to promulgate GHG NSPS for other categories
of facilities.® And it has pending before it and is considering petitions to regulate a large
variety of mobile and stationary facilities.

EPA’s first round of regulation — the endangerment finding, its light-duty vehicle
rule, the PSD Interpretive Rule, and the Tailoring Rule — are all now on appeal before the
D.C. Circuit.” The Court will determine, among other issues, whether EPA was legally
required to regulate GHG emissions and, if so, whether it was legally required to do so
for stationary as opposed to mobile sources. However, in the nature of lawsuits, final
disposition of the case, including ultimately a Supreme Court decision, may not occur for
several years,

That leaves it in Congress’ hands to determine whether EPA should continue on
its GHG regulatory path or whether Congress should decide on some different approach.
Regardless of whether EPA is correct in its interpretation of its legal obligations, plainly
the Agency believes it has a mandate from Congress to proceed with the GHG
regulations it has adopted and plans to adopt. If Congress does not believe that it has
given EPA that mandate, or if Congress does not believe that regulating GHGs is a wise
course of action, now is the time for Congress to do something about it before the
regulatory program becomes too advanced. My own view, as discussed below, is that
Congress should adopt legislation prohibiting EPA from regulating GHGs under the

CAA because regulating GHGs under that statute is likely to do more harm than good.

¥ Notice of Proposed Settlement Agreement; Request for Public Comment, 75 Fed. Reg. 82390 (Dec. 30,
2010), Proposed Settlement Agreement, Clean Air Act Citizen Suit, 75 Fed. Reg. 82392 (Dec. 30, 2010).
® Coalition for Responsible Regulation v EPA, No. 09-1322 (D.C. Cir.), Codlition for Responsible
Regulation v EPA, No. 10-1073 (D.C. Cir.), Coalttion for Responsible Regulation v. EPA, No. 10-1092
(D.C. Cir).
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II. The CAA Was Not Designed to Regulate GHG Emissions

GHGs are not like other emissions that the CAA was designed to regulate. The
CAA was designed to regulate emissions that have a local or regional impact within the
United States. Because of this local or regional impact, the controls required by the CAA
can eliminate, and indeed in most circumstances are required to eliminate, that impact.
A. CAA Programs

The National Ambient Air Quality Standards (NAAQS) program, which has been
referred to as the “cornerstone” of the CAA, authorizes EPA to define safe levels in the
air of the most ubiquitous air emissions and establishes a process of designating areas of
the country as being either in attainment or nonattainment of those levels. The level of
air quality necessary to protect public health and welfare is termed the NAAQS. States
are then required to prepare state implementation plans (SIPs) in order to attain those
NAAQS.

Many CAA programs are designed around the goal of bringing the entire country
into attainment with the NAAQS and making sure areas of the country that have better air
quality than the NAAQS do not experience a significant deterioration of that air quality.
Thus, the New Source Review (NSR) permitting program requires preconstruction
permits for sources that potentially emit air pollutants above certain statutorily defined
thresholds. Oversimplifying somewhat, new and modified facilities located in attainment
areas must obtain PSD permits requiring them to undertake Best Available Control
Technology (BACT) for the relevant pollutants. New and modified facilities located in

nonattainment areas are required to obtain NSR nonattainment permits requiring them,
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among other things, to install controls that will achieve the more stringent Lowest
Achievable Emission Rate (LAER) standard.

Similarly, the NSPS program under section 111 0f the CAA was largely designed
as a tool for implementing the NAAQS program or to otherwise eliminate local or
regional air pollution. Under the program, the Administrator establishes a list of
categories of facilities that “in his judgment...cause[], or contribute[] significantly to, air
pollution which may reasonably be anticipated to endanger public health or welfare.”
The Administrator then establishes NSPS that, based on a number of factors, represent
the “best demonstrated technology” for reducing such pollution. Like the NSR permit
program, these standards apply to new and modified facilities. In certain situations, as I
will discuss, the NSPS program can also apply to existing facilities whether or not they
modify.

The NSPS program is often said to work in tandem with the PSD program in
establishing a “floor” for what type of controls a facility seeking a permit must install.
BACT or LAER must at least be as strict as the NSPS. However, if at the time the
developer submits its permit application, technology has moved forward since the NSPS
was established, then the developer may be required as BACT or LAER to meet a more
stringent standard.

Certain CAA programs do not apply to NAAQS pollutants but are limited to other
forms of poliution that are emitted by fewer sources. Yet these programs also are aimed
at local or regional air pollution. For instance, the Hazardous Air Pollutants (HAPs)
program requires the Administrator to make a list categories of sources that emit

especially dangerous air pollutants and then promulgate very stringent Maximum
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Achievable Control Technology (MACT) standards that new, modified and existing
facilities must meet.
B. GHGs Are Different

GHGs, however, are not like any of the pollutants that EPA has previously
regulated under these and other CAA programs. GHGs mix in the giobal atmosphere so
that atmospheric concentrations globally are uniform. As a result, a ton of carbon dioxide
(CO2) emitted in Washington, D.C., has the same effect on atmospheric CO2
concentrations as a ton emitted in Beijing.

Because of the unique nature of GHGs, none of the CAA programs are capable of
materially affecting atmospheric GHG concentrations or the danger to public health and
welfare that EPA is concerned results from GHG emissions. GHG are emitted by a very
large number of sources worldwide, and the United States is no longer the leading global
emitter. Over time, as the developing word continues to develop, U.S. share of global
emissions will diminish. Keep in mind that, notwithstanding the pace of global
development, approximately three billion people still lack access to reliable supplies of
electricity. Given the phenomenal pace of development in what used to be referred to as
the Third World, coal has become by far the fastest growing global fuel. Try as we
might, we cannot use the CAA to significantly reduce global atmospheric GHG

concentrations.'?

' The only real instance where the CAA has been used to address a global atmospheric issue ltke GHGs is
stratospheric ozone stemmung from concern about thinning of the stratospheric ozone layer. But for
stratospheric ozone, the country did not try to address the problem as EPA is doing here, by trying to utilize
poorly fitting existing CAA programs. Instead, Congress itself legislated a program as a part of
implementation of the Montreal Protocol, an international treaty, and added that program as Title V1 of the
CAA.
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EPA’s first GHG regulation is a case in point. Last year, EPA promulgated GHG
standards for light-duty motor vehicles for model years 2012-16. By EPA’s own
analysis, those standards will, by 2100, reduce global temperature by 0.006 to 0.015
{degrees] C and sea level rise by 0.06 — 0.14 cm by 2 100."

It is, of course, true that the Supreme Court found that GHGs fit the broad
definition of “air pollutant” under the CAA. But that does not mean that regulating
GHGs represents wise public policy. The definition of “air pollutant” on which the
Supreme Court relied was a part of the 1970 version of the CAA, which was adopted
before concern developed as to the potential climatological effects of global atmospheric
GHG concentrations. Whether or not GHGs technically fit the CAA definition of “air
pollutant,” the fact is that the statute was not designed with GHGs in mind and that
GHGs do not comfortably fit within the CAA’s framework.

1. EPA as the Regulator of Everything?

GHGs, and particularly carbon dioxide, are unlike other substances regulated
under the CAA in another equally important sense. Carbon dioxide is the inevitable
byproduct of combusting fossil fuel (oxidizing carbon) for energy. Eighty-five percent of
the nation’s energy is produced from fossil fuel. About 50 percent of the nation’s
electricity comes from coal.

Given the central role of fossil fuel energy in the nation’s life, EPA authority to
impose GHG regulation means that EPA has authority over the American economy in a
way that no other environmental statute gives it. This is reflected in the petitions pending

before EPA to regulate GHG emissions from so many types of sources. But the issue is

"Regulatory Impact Analysis, Final Rulemaking to Establish Light-Duty Vehicle Greenhouse Gas
Emission Standards and Corporate Average Fuel Economy Standards, at 7-124.

_7-
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broader than that because virtually every business and every household uses electricity
and is therefore indirectly responsible for the production of CO2 emissions. To produce
fewer CO2 emissions, we must utilize less fossil fuel energy and that will have a direct
and potentially serious impact on most Americans. There are obviously reasons why the
nation chooses to use fossil fuels, and if regulation forces a lesser use of fossil fuels, there
will obviously be consequences.

I make this point not because I intend to debate here the wisdom of using more or
less fossil fuel. My point, however, is to pose the question as to what part of government
is best suited to make the decision as to the types of energy we should use. And my own
view is that given the almost accidental way in which the nation has backed into EPA
regulation of GHGs — where after decades of congressional debate and international
negotiations we have ended up with EPA regulation as a result of a court decision
construing a statute enacted before GHGs became a concern and ill-suited to the issue —
EPA is not the right vehicle. Only a governmental institution with oversight over the
entire economy, including but not limited to the environment, should make the economy-
wide decisions that are necessary in controlling GHGs. That institution is Congress.

A case in point in this regard is the electric utility industry. EPA has said that it
intends to utilize all of its regulatory authority over the utility industry, both as to GHGs
and non-GHGs, to “transform” that industry.'> Maybe the utility industry needs
transforming, maybe it doesn’t. But given that electricity is the life’s blood of modern

life, and that anything that interferes with a reliable supply of electricity could have grave

"2 Remarks of Gina McCarthy, EPA Assistant Administrator for Air and Radiation, at EUCI Conference in
Phoenix, Arizona, January 31, 2011  See also Federal Implementation Plans To Reduce Interstate
Transport of Fine Particulate Matter and Ozore, 75 Fed. Reg. 45210, 45227 (Aug. 2, 2010) (EPA secking
through a variety of rulemakings to “creat{e] a clean, efficient, and completely modem power sector.”
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consequences, the question is whether EPA is the right body to determine whether or not
the utility industry should be transformed. Again, I would suggest that the right body to
make that decision is Congress.

IV.  No Weighing of Costs and Benefits

As EPA embarks on CAA regulation under the CAA, it is curious that the Agency
has not undertaken a study of the overall costs and benefits of that regulation. Since EPA
regulation of GHGs is one of the most momentous and controversial decisions the
Agency has made in its forty-year history, it would be supposed that the Agency would
not embark on this regulatory course without having first thoroughly weighed the costs
and consequences of regulation and exposed its conclusions to public scrutiny. It has not.
Thus, as the nation proceeds further and further down the path of EPA GHG regulation,
no overall analysis has been done as to whether such regulation represents wise public
policy.

EPA GHG regulation, of course, did not spring to life on its own. It was a
conscious decision the Agency made. EPA may have felt that, following the
Massachuserts decision and given EPA’s view of climate science, it was bound to make
an endangerment finding and regulate. But the Court in Massachusetts explicitly stated
that EPA had has “significant latitude as to the manner, timing, [and]content” of any
GHG regulation it might undertake.'” EPA thus had time, as a matter of good
government, to fully assess the costs and benefits of the regulation it was about to enter
into.

Keep in mind that the GHG regulation that EPA has undertaken so far is only the

first step in an increasing series of planned regulations. In keeping with the Agency’s

Y549 U.S. at 533.
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view that climate change represents one of the most serious threats facing mankind,
EPA’s recently adopted FY 2011-2015 Strategic Plan listed as its first goal “Taking
Action on Climate Change and Improving Air Quality.” According to EPA, the purpose
of adopting strategic plan goals is to identify “the measurable environmental and human
health outcomes the public can expect over the next five years and describe]] how we
intend to achieve those results.”" Thus, EPA presumably has a five-year plan of GHG
regulation, and it has identified or intends to identify the outcomes of this plan and how
those outcomes will be achieved. Nevertheless, it has chosen to proceed with regulation
in what appears to be an ad hoc, rule-by-rule basis without any comprechensive
assessment of the costs and beneifts of the overall plan.

EPA’s failure to perform this kind of comprehensive study and to expose the
results to public scrutiny before regulation commenced would seem to contradict the
President’s recent Executive Order 13563. That Executive Order restated and reaffirmed
the principles set forth in Executive Order 12866 of September 30, 1993, which was
promulgated during the Clinton Administration. Included in these principles is the
mandate for EPA to assess the cumulative impact of its regulations rather than to assess
each regulation in isolation. Executive Order 13563 explicitly quotes the cumulative
impact requirement from Executive Order 12866: “As stated in that Executive Order and
to the extent permitted by law, each agency must, among other things. . tailor its
regulations to impose the least burden on society, consistent with obtaining regulatory
objectives, taking into account, among other things, and to the extent practicable, the

costs of cumulative regulations....” (Emphasis supplied.)

"* hitp://www.epa.gov/planandbudget/.

-10-
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No doubt, EPA would say that, where required, the Agency will perform cost-
benefit analyses in individual rulemakings. Thus, EPA studied the costs and impacts of
motor vehicle regulation on the motor vehcile industry during the Light-Duty Vehicle
Rule rulemaking proceeding, and it will undoubtedly study the costs and benefits of
regulating GHGs from specific sectors of the economy under the NSPS program when it
undertakes individual sector-specific NSPS rulemakings for those sectors. But these
individual rulemaking studies do not substitute for the comprehensive study that EPA
should have undertaken before taking the first steps in implementing its overall program
of GHG regulation.

The detrimental consequences of EPA’s decision to limit cost-benefit analysis to
individual rulemaking proceedings is shown by EPA’s continuing failure to assess the
impacts of regulating stationary source GHG emissions under the PSD Title V programs
even thought this regulatory program began on January 2, 2011. During the rulemaking
processes that led to the Endangerment Finding, the Light-Duty Vehicle Rule, the PSD
Interpretive Rule and the Tailoring Rule, the Agency was asked to study the effect of
these regulations on stationary sources. A large cross-section of business told EPA that
since EPA took the position that regulating vehicle GHG emissions under the CAA
would automatically trigger PSD and Title V regulation of stationary sources, then EPA
should assess the costs and benefits of such stationary source regulation. Although EPA
assessed the cost and benefits of regulating GHG emissions from vehicles, it refused to
do so for GHG emissions from stationary sources.

EPA had two reasons for refusing to do the study. First, it said that it was not

required to do the study because it was not directly regulating stationary source GHG

- 11-
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emissions. Instead, it characterized its actions as (a) regulating motor vehicle emissions
and (b) relieving small stationary source GHG-emitters from regulatory burdens that they
would have to bear under the PSD and Title V programs absent the Tailoring Rule.
Second, it said that the BACT controls that will be imposed in permitting are unknown at
this point and thus EPA has no way of knowing in advance what those requirements will
be."”

Putting aside EPA’s position that it was not legally required to assess the costs
and benefits of triggering GHG regulation of stationary sources, a position that is being
challenged in the current litigation, EPA’s response begs the question of why EPA did
not think that good public policy demanded that a full and broad study be undertaken
before GHG regulation commenced. Although EPA cannot anticipate exactly what form
of BACT controls will be required under the PSD program, EPA could establish ranges
of possible regulation and perform an assessment on that basis. EPA, moreover, has a
good deal of control over how states implement GHG regulation under the PSD program.
In any event, the result of EPA’s decision not to do a study is that the industrial,
manufacturing and electric generation sectors of the U.S. economy are now subject to
GHG regulation as a result of decisions EPA made, yet EPA did not assess the costs and
benefits of that decision.

In sum, the fact that we have regulated before studying the wisdom of regulation
further highlights the weakness of the CAA as a vehicle for regulating GHGs.
Undoubtedly, EPA believes it is fulfilling all of its stautorty mandates and that no study is

legally required. And, for the sake of argument, perhaps EPA will prevail in the pending

'* Prevention of Sigmficant Deterioration and Title V GHG Tailoring Rule: EPA’s Response to Public
Comments at 6.3
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litigation on this issue. But that does not take away from how surprising it is that the
nation would proceed with GHG regulation under the CAA without any demonstration
that the benefits exceed the costs. 1f EPA is right that it can proceed with GHG
regulation without first haviné studied the cumulative cost of all of the regulations it has
in mind now and in the future, then that is an additional reason why the CAA is not the
right device for addressing GHGs.

V. EPA’s Extraordinary Efforts to *Tailer” the PSD
and Title V Programs to Fit GHGs

The difficulty of fitting GHG regulation within the structure of CAA programs is
shown in EPA’s first stationary source regulatory effort. EPA, in its own words, had to
“tailor” the CAA to fit the regulation it imposed, and it relied on a series of highly
creative legal interpretations to do so. Whether or not EPA’s legal theories survive in
court, the fact that the Agency had to resort to such creativity further suggests that the
statute is a poor vehicle for regulating GHGs.

A. The Tailoring Rule Itself

As noted, EPA takes the view that by regulating GHG emissions from new motor
vehicles, GHGs automatically became “subject to regulation” under the PSD
preconstruction permit program and the Title V operating permit program. As a result,
according to the Agency new and modified facilities that potentially emit GHGs above
certain thresholds cannot begin construction without first obtaining a PSD permit setting
forth BACT standards for the facility’s GHG emissions, and such facilities cannot
operate without a Title V permit.

The PSD and Title V programs, however, are unsuited for regulating GHG

emissions for a number of reasons, not least of which is that the statutory thresholds for
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regulation are far too low. Under the PSD program, a new facility must obtain a permit if
it potentially emits above 100 or 250 tons per year (tpy) of a pollutant depending on the
type of facility. Additionally, under PSD, a facility that potentially emits above those
levels that undertakes a modification that potentially increases emissions of the pollutant
by much lower amounts (for GHGs the level is any increase) must obtain a permit.

Under the Title V program, a facility must have a permit if it potentially emits more than
100 tpy of a pollutant. These levels are set forth in the statute and are appropriate for
traditional types of pollution because those levels represent a meaningful amount of
pollution and are emitted by a relatively small number of facilities.

For GHGs, these levels are completely inappropriate, as EPA itself found.
According to EPA, more than 6 million buildings or facilities emit at least 100 tpy of
GHGs."® This is because most buildings in the United States are heated with oil or
natural gas and therefore emit CO2. Thus, applying the PSD and Title V statutory
thresholds to GHGs would result in regulation of a very large number and variety of
buildings and facilities, including many office and apartment buildings; hotels; enclosed
malls; large retail stores and warehouses; colleges, school buildings, hospitals and large
assisted living facilities;'” large houses of worship; product pipelines; food processing
facilities; large heated agricultural facilities; indoor sports arenas and other large public
assembly buildings; breweries, wineries, and restaurants; a variety of mom and pop

stores; and many others.

' Tailoring Rule, 75 Fed Reg. at 31536.

7 States may exempt non-profit health or education institutions from the PSD program. Absent such
exemption, even non-profit hospitals, nursing homes, assisted living facilities and school buildings would
be subject to PSD regulation.
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EPA itself called this potential regulatory result “absurd” and said it would lead to
a grid-locking of the permit system as permitting authorities would be swamped with
permit applications and permitting would come to a halt for both large and small sources.
Without permits, facilities cannot construct or modify, with potentially devastating
economic consequences. Moreover, all of this pain would be for very little benefit, as
these small sources emit such low levels of GHGs.

As a result of this potentially catastrophic situation, EPA issued a remarkable rule
called the Tailoring Rule. Under the Tailoring Rule, EPA essentially replaced the
thresholds that Congress itself established with much higher thresholds. Step one of the
Tailoring Rule began on January 1, 2011. In this first step, facilities that would be
subject to the PSD program because of their non-GHG emissions are required to
undertake BACT for their GHG emissions if those facilities potentially increase GHG
emissions by at least 75,000 tpy. Step two begins on July 1, 2011. In this second step,
new facilities whose GHG emissions potentially exceed 100,000 tpy, and existing
facilities that undertake a modification that will increase GHG emissions by at least
75,000 tpy, must obtain a PSD permit setting forth BACT for GHGs.

EPA will initiate a rulemaking this year to be concluded by July 1, 2012 under
which EPA will lower the emissions threshold in a step three. EPA says the step three
threshold will not be below 50,000 tpy, although EPA says it will do a study of whether
there will be a fourth step beginning no earlier than May 1, 2016 where the thresholds
will be lowered even more.

There has been a great deal of discussion about whether EPA has legal authority

to “tailor” numerical thresholds established by Congress in this fashion, and ultimately
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the matter will be decided in court. One interesting facet of the debate is that although
EPA’s justification for tailoring the thresholds is that it needs time to phase in compliance
with the thresholds given the huge number of affected facilities, EPA says it may never
implement the statutory thresholds and may stop the phase-in at some higher number.
Indeed, by April 30, 2016, more than five years after regulation began, EPA’s phase in
will only be at 50,000 tpy, which is very far from the statutory 100/250 tpy levels.

At the very least, EPA’s attempt to “tailor” the statute to GHGs creates significant
legal doubt, and this doubt creates negative consequences in at least two areas. First, if
EPA’s legal interpretation is wrong, EPA will have created a situation where potentially a
very large number of small sources will be subject to immediate permitting requirements.
Indeed, risk exists that sources could be found to have violated the CAA by having
undertaken construction without having first obtained a permit. In a similar vein, risk
exists that where proposed construction of a small GHG-emitting source, for instance a
big-box store, has created public controversy, a “NIMBY” lawsuit could be brought to
stop the project based on its failure to obtain a PSD permit. The Tailoring Rule would
not necessarily prevent a state or federal trial court from enforcing the CAA statutory
thresholds.

Second, there is great uncertainty in the regulated community about whether it
can rely on the Tailoring Rule. Given EPA’s creative interpretation of the statute, this
uncertainty is far greater than the typical uncertainty that is created when a regulation is
enacted and then challenged in court. Uncertainty is not conducive to the stable

regulatory environment that business needs to make new capital investments.
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B. State Implementation of the Tailoring Rule

Tailoring the statutory thresholds was not the only legal impediment to regulating
GHGs under the PSD and Title V programs for which EPA needed a creative solution.
Of equal concern was the fact that most PSD and Title V permits are issued by states. In
43 states, these permit programs are promulgated under both state and federal law. The
state authorizes the programs under state law, the program is then submitted to EPA in a
SIP, and EPA approves the SIP as being in compliance with federal law.

1 The Two State Law Problems

Regulating GHG emissions under the PSD and Title V programs created two state
law problems. First, EPA found that the Jaws of 13 states did not authorize them to
regulate GHG emissions. This means that, despite EPA having decided that GHGs must
be regulated under the PSD and Title V programs, these 13 states were barred by their
own state law from issuing permits for GHG emissions or issuing permits that required
controls on GHG emissions. Given EPA’s legal interpretation of the CAA (one that is
not shared by many business groups), EPA concluded that states must change their laws
to regulate GHG emissions or face a construction ban for facilities that potentially emit
above the Tailoring Rule thresholds. In EPA’s view, unless these states changed their
laws, facilities potentially emitting GHGs above the Tailoring Rule thresholds could not
undertake construction without a PSD permit setting forth GHG BACT controls, but the
state would not have authority to issue such a permit.

The second state law problem EPA confronted is that those states that could
regulate GHG emissions were required by their laws to do so at the CAA 100/250 tpy

level. These states, which represented a majority of all states, have laws providing for
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regulation of “air pollutants” or pollutants that are “subject to regulation” at the 100/250
tpy level. These states interpreted their laws as automatically providing for regulation of
GHGs when EPA made GHGs subject to regulation under the CAA. However, under
these state laws, GHGs would be regulated at the same thresholds as other pollutants. As
a result, unless these thresholds were changed, numerous small sources would become
subject to regulation, which was the “absurd result” that the Tailoring Rule was designed
to prevent.

2. EPA’s Solution

EPA treated these two state law problems in similar but separate ways. EPA
required the 13 states to change their laws to authorize GHG regulation by issuing a “SIP
Call” (a mandate that the states change their laws and submit a new SIP to EPA with the
changed laws).'® In contrast, EPA did not require states to increase their permitting
thresholds to the Tailoring Rule levels, but it strongly encouraged them to do so given the
large number of sources that would become regulated if they didn’t.

EPA, however, was late in deciding exactly how it wanted to proceed as to these
two state law problems. It did not initiate regulatory procedures for implementation of
these state law changes until its proposed SIP Call was published in the Federal Register
in September 2010. As a result, the process of changing all of these state laws got
compressed into a very short period of time. Although EPA had been asked from a
number of quarters to delay the January 2, 2011 commencement of GHG regulation, EPA

refused to do so.

" Action to Ensure Authority to Issue Permits Under the Prevention of Sigmficant Deterioration Program
to Sources of Greenhouse Gas Emissions: Finding of Substannal Inadequacy and SIP Call, 75 Fed. Reg.
77698 (Dec. 13, 2010)
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Thus, beginning in the Fall of 2010, EPA set loose a regulatory stampede under
which both EPA and states scrambied to complete the numerous necessary rulemakings
necessary for GHG regulation to commence on January 2, 2011 under both state and
federal law. EPA completed no less than seven GHG rulemakings in December of 2010,
six of them totaling more than 500 pages, on the day before the Christmas Eve holiday
which were published in the Federal Register on December 29 and December 30."°
States galloped through numerous rulemakings, some of them having to invoke
emergency authority (yet no health emergency existed) to complete the necessary
rulemakings—to change thresholds for the PSD and Title V programs and/or to authorize
GHG regulation.

3. Creative Legal Interpretations

EPA could not have acted on this highly expedited timeline without further
creative interpretation of its statutory obligations. Two areas stand out.

a. “Yoluntary” Early SIP Submittals

First, for the 13 states whose laws did not authorize GHG regulation, EPA did not

even propose the GHG SIP Cail until early September 2011, and it did not finalize the

SIP Call until December 1, 2011, and the rule was not published in the Federal Register

% Action to Ensure Authority to Issue Permits Under the Prevention of Significant Deterioration Program
to Sources of Greenhouse Gas Emissions: Finding of Failure to Submit State Implementation Plan
Revisions Reguired for Greenhouse Gases, 75 Fed. Reg. 81874 (Dec. 29, 2010}, Action To Ensure
Authority To Issue Permits Under the Frevention of Significant Deterioration Program to Sources of
Greenhouse Gas Ewmissions: Federal Implementation Plan, 75 Fed Reg, 82246 (Dec. 30, 2010),
Determinations Concerning Need for Error Correction, Partial Approval and Partial Disapproval, and
Federal Implementation Plan Regarding Texas Prevention of Significant Deterioranion Program, Proposed
Rule, 75 Fed. Reg. 82365 (Dec. 30, 2010), Determnations Concerning Need for Ervor Correction, Partial
Approval and Partial Disapproval, and Federal Implementation Plan Regarding Texas Prevention of
Significant Deterioration Program, Interim Final Rule, 75 Fed. Reg. 82430 (Dec. 30, 2010), Limitation of
Approval of Prevention of Significant Deterioration Provisions Concerming Greenhouse Gas Emitting-
Sources in State Implementation Plans; Final Rule, 75 Fed. Reg. 82536 (Dec. 30, 2610), Acrion to Ensure
Authority to Implement Tule V Permitting Programs Under the Greenhouse Gas Tailoring Rule, 75 Fed.
Reg. 82254 (Dec. 30, 2010).
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until December 14, 2010. The CAA requires that states be given up to three years (in the
view of a number of business organizations) or at least up to 18 months (in EPA’s view)
to respond to the SIP Call. EPA gave the 13 states one year, but EPA also told these
states that if they took the whole year there would be a construction ban in those states
for facilities potentially emitting above the Tailoring Rule thresholds as of January 2,
2011. EPA further told the 13 states that, to avoid the construction ban, they could
“voluntarily” tell EPA they wished to elect an “carly” SIP submittal deadline of
December 22 or sooner. This early deadline was a fiction; both the state and EPA would
know that states could not meet that deadline. But the fiction allowed EPA to declare
that states had “voluntarily” elected an early deadline, the state had then missed it, and
therefore EPA was justified in imposing a Federal Implementation Plan (FIP) by January
2,2011. Under the FIP, the states would retain control of their PSD permit programs for
non-GHG emissions but EPA would take over permitting for GHG emissions. This
creates the prospect that a facility that emits both GHG and non-GHGs will require two
PSD permit approvals, one from the state on the non-GHG emissions and one from EPA
for the GHG emissions. There are a host of unresolved issues as to how this permitting
will work.

Given the compressed schedule, 7 states, some of them under protest, acquiesced
in the “voluntary” early SIP submittal deadline and therefore became subject to FIPs on
January 2, 2011. These states are Arizona, Arkansas, Florida, Idaho, Kansas, Oregon and
Wyoming.”® Five states did not elect early SIP submittal deadlines, but told EPA they

expected to change their laws by the first part of 2011. These states are California

B dction To Ensure Authority To Issue Permits Under the Prevention of Sigmficant Deterioration Program
to Sources of Gregnhouse Gas Emissions: Federal Implementation Plan, 75 Fed. Reg. 82246 (Dec. 30,
2010).
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{Sacramento and the AQMD), Connecticut, Kentucky (most of the state), Nebraska and
Nevada (Clark County).”'

Texas refused to elect an early SIP submittal deadline and protested EPA’s
authority to impose GHG regulation on such a compressed schedule or on any schedule at
all. EPA, without notice-and-comment, published an “interim final rule” on December
30, 2011 imposing a FIP on Texas anyway.22 In the end, all 13 of these states were
forced by EPA into quick action; none were given the benefit of the full time normally
accorded in a SIP Call.

The validity of how EPA acted in this regard will undoubtedly be tested in court.
But giving states the “option” of “voluntarily” waiving their right to adequate time to
respond to the SIP Call under pressure of a construction ban is a remarkable
interpretation of EPA’s statutory responsibilities.

b. Retroactive, Pre-Approval of SIP Changes

The second creative EPA interpretation in this process derives pertains to the law
changes states needed to make to increase their regulatory thresholds. Although EPA did
not issue a SIP Call requiring states to change their state law thresholds, states changing
their thresholds still had to submit those changes in the form of a revised SIP to EPA and
the Agency had to approve those changes through notice-and-comment rulemaking.

Unless E